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I. .

NATURE OF THE -ACTION

1. This action is brought by Colonels (Ret.) L. Morgan Banks, III, Debra L. Dunivin, and
Larry C. James and Drs. Russell Newman and Stephen Behnke (collectively, the Plaintiffs) against
Dr. Stephen Soldz, a Massachusetts psychologist (Soldz), attorney David H. Hoffman (Hoffman)
and his law firm Sidley Austin LLP and Sidley Austin (NY) LLP (Sidley), 1 and the American
Psychological Association (APA) (Hoffman, Sidley, and the APA collectively, the Institutional
Defendants). It asserts claims of defamation per se, defamation by implication, and false light.
2. The lawsuit arises from an internal investigation commissioned from Hoffman and Sidley
by the APA in 2014. The investigation was prompted by allegations by Soldz, among others, that
:·,

the APA colluded with the Bush administration, the Central Intelligence Agency (CIA), and the
Department of Defense (DoD) to support torture in the aftermath of 9/11 . Specifically, the review
resulted from the 2014 statement of those false claims in the book Pay Any Price : Greed, Power
and Endless War by James Risen, a New York Times report.er.

;...._,

..

3. According to the APA Board of Directors' resolution authorizing Hoffman and Sidley's
investigation, it was to focus on three specific allegations in Risen' s book. Hoffman did not find
evidence to support those allegations. As his review proceeded, however, it became a fishing
expedition spanning decades of events within the AP A and the government, DoD, and CIA. It
eventually cost $4.1 million, five times the original estimate. At its end, Hoffman produced a report
(the Report or Hoffman Report) making a series of false and defamatory allegations against the

1

Sidley Austin LLP comprises a group of 1i:rp.ited liability partnerships practicing in affiliation. It
presents itself publicly through its website and elsewhere as a single firm. Sidley Austin (NY) LLP
encompasses the firm's Boston office, where Hoffman -·G:onducted at least two of the several
interviews he conducted with Massachuset1.s residents. ·
!i

''

Plaintiffs and other APA psychologists.2 To increase the altegations' plausibility, he-wrapped them
\,

in an overarching narrative of a collusive enterprise that, he asserted, was designed to prevent the
APA from restraining psychologists' ability to participate in abusive interrogations. These false
allegations irreparably damaged Plaintiffs' professional and personal reputations and cost two of
them their jobs.
4. When the Report was published, Hoffman and AP A officials had in their possession
documents and facts that proved his allegations to be false and that demonstrate those allegations
were made with the knowledge they were false. In addition, other documents and facts
contradicting Hoffman's allegations were easily available to him if he had not purposefully
avoided following obvious leads, rather than hunting for "facts" to support his conclusions.
Moreover, members of the APA Board who agreed to the Report's publication had been directly
involved in the events it described. They therefore knew Hoffman's conclusions to be false or
acted in reckless disregard of their truth.
5. Since the Report' s publication, many APA members and officials with first-hand
knowledge of the events, including members of the Board, have acknowledged that it got its facts
wrong and that Hoffman ignored or purposefully avoided evidence that contradicted the narrative
he was constructing. Plaintiffs now have 15 affidavits from witnesses interviewed by Hoffman that
demonstrate he mischaracterized, distorted, or omitted material from his interviews with them or
refused offers to discuss inform~tion that would have been relevant to his conclusions. Plaintiffs

The Report was revised once. The In~titutional Defendants, Soldz, and others published or
republished the draft, Final, and Revised versions of the Report on multiple occasions by e-mail,
on public websites, and through the media For ease of reference, all three versions will be referred
to collectively as the Report or Hoffman Report. Page references will be to the July 2, 2015, Final
version. Each of these documents is hereby incorporated by reference. Upon request, Plaintiffs
will provide the Court with a printed copy of each and the over 6,000 pages of exhibits.
2

2

have nine statements to the same effect from others he interviewed; several will become affidavits,
although some AP A members are reluctant to provide affidavits because, upon informatio n and
belief, APA's general counsel, Deanne Ottaviano, has threatened those who provide affidavits with
expulsion from governance activities. In addition, Plaintiffs have three statements from topranking military generals with responsibility for interrogation sites whose names were widely
known, but whom Hoffman failed to interview. If he had, they would have corrected his false
description of the relevant interrogation policies.
t._ :

,4..:-

~: , .

.. :

.
6. Yet the Institutional Defendants have done nothing to correct the record or address the
.

•'

damage they have done to Plaintiffs. Despite Board members having acknowledged in a meeting
with former Board presidents that the Report contains "many inaccuracies," it remains uncorrected
on the AP A website. And Soldz continues to make false and defamatory allegations against the
Plaintiffs despite having been given evidence that demonstrates his allegations are meritless.
7. Throughou t and after Hoffman' s investigation, Hoffman, Risen, and Soldz formed an
unacknowl edged collaboration in support of their attacks against the Plaintiffs. According to
evidence Plaintiffs possess, that collaboration culminated in Hoffman and Soldz leaking advance
copies of the Report to Risen to drum up publicity for it.
8. For the substance of his book's allegations, Risen had relied heavily but anonymously on
Plaintiffs' critics who had joined with Soldz in attacking APA and the Plaintiffs (collectively, "the
Accusers"). When Hoffman began his investigation, he also relied heavily and repeatedly on these
sources, promising Soldz and others confidentiality and treating them as allies: In turn, Soldz
hoped the Report would achieve the Accusers' goal of overcoming what they perceived as statuteof-limitations obstacles to prosecuting Plaintiffs for their alleged complicity in torture. As Soldz

3

and other Accusers publicly acknowledged, they urged Hoffman to expand his investig
ation in
part to overcome those obstacles.
9. Unsurprisingly, the Hoffman Report constructed a false narrative that aligned perfectl
y
with that goal. After the Report was issued, Soldz said he believed the goal had been achieved
.
10. According to Hoffma n's narrative, from 2005 to·2014 Plaintiffs and others "colluded"
to
block the AP A from taking any effective steps to prevent psychologists' involvement in
abusive
interrogations and from acting on ethics complaints against military psychologists. Althoug
h
Hoffma n acknowledged privately to the AP A Board that he had found no criminal wrongd
oing,
his Report used the language of Racketeering Influenced and Corrupt Organizations Act
(RICO)
charges to link events taking place over many years, well into the period not yet affected by

statutes

of limitation. The Report describes Plaintiffs' actions with terms such as "collusion,"
'joint
venture ," "joint enterprise," and "deliberate avoidance." (The joint-enterprise theory is used
not
only by U.S. courts but also by the International Criminal Court (ICC) in its pro-secution
of war
crimes, and one of Plaintiffs' critics has now referred the Report to the ICC.) As a former
federal
prosecutor and Chicago Inspector General, Hoffman knew full well the importance of using

RI CO-

like terminology when prosecutions might be blocked by statutes of limitation.
11. This unacknowledged collaboration among the Institutional Defendants, Soldz, and
Risen

continued after the Report' s completion, with the goal of giving Hoffman's conclusions as
much
publicity as possible before those attacked could respond. At Hoffman's urging, within 24
hours
of receiving the Report on June 27, APA' s Board gave Soldz and Dr. Steven Reisner ,
another
prominent Accuser, online access to it, although Hoffman and members of the Board knew
Soldz
had been a source for Risen' s reporting. On information and belief, as described in detail in

Section

VIII-A below, over the next several day~ both Hoffman-and Soldz separately le~k~d.the Report
;'

1

4

to

The New York Times before the APA Board had authorized its release and before Plaintiffs had
had an opportunity to present APA with the evidence that contradicted the Report's falsehoods .
12. As was entirely predictable, the leaking of the Report to Risen began a media firestorm in
the U.S. and elsewhere that engulfed the Plaintiffs. Because Hoffman's engagement letter and the
Board resolution authorizing his engagement specified that the Report would be made public
without changes, he was fully aware that his defamatory statements would be republished in the
echo chamber of the press. But the leak ensured that the initial story would have a high profile,
that it would be published before ~he Plaintiffs could rebut the accusations, and that the AP A would
be forced to act before having time to review the Report carefully.3
13. In fact, a tidal wave of media coverage ensued, sweeping away Plaintiffs' reputations . On
July 10, when the Times published Risen's front-page article about the Report (see below), its
editorial board also gave Soldz' s desire for criminal charges a broader and more credible platform,
calling for a criminal investigation under the headline "Psychologists Who Greenlighted
Torture. " 4

3

https://www .sidley.com/en/newslanding/newsachievements/2015/10/internal-probes-duringemerging-scandals; https://www .sidley.com/-/media/uploads/bloomberg-bna-corporate-law-accountability-report-101715 .pdf
4
https://ww w.nytimes.com/2015/07/11 /opinion/psychologists-who-greenlighted-torture.html
5
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The report, completed this month, concludes that some- of the assotiation's top officials,
Including its ethics director, sought to curry favor with Pentagon officials by seeking to
keep the association's ethics policies in line with the Defense Department's Interrogation

policies...
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14. Similar articles and newscasts followed around the world. The sample headlines below
make clear how the press and the public understood the Report's allegations.
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15. The media attacks against Plaintiffs were further fueled by Dr. Nadine Kaslow, an APA
Board member and chair of the Board's Special Committee overseeing Hoffman's investigation.

In media interviews, including one with WBUR in Boston, she threw Plaintiffs under the bus,
labeling them a "small underbelly" of the AP A and leaving open the possibility of referring the
Report for criminal charges. This despite having been intimately involved in events Hoffman
described and thus knowing that, in many cases, his description of them was false.
16. Soldz's years-long campaign of false accusations against the Plaintiffs compounded the
damage done to them by the Report. Not only did those accusations undergird Risen's reporting
and Hoffman's version of events but, once the Report Wl;!.S issued, Soldz continued the campaign
of false claims through publications, media appearances, and other public appearances, as the
Complaint will describe, despite being given evidence of the claims' falsity.
17.

Plaintiffs turn to this court for redress of the damage done tq .their reputations and careers

by Hoffman, Sidley, AP A, and Soldz. The Report expressly identifies each Plaintiff by name as
an active partner or participant on behalf of the APA or the Department of Defense in the allegedly
collusive joint enterprise (for examples, see Hoffinan Report, pp. 9, 10, 12, 36, 43, 65, 340, 363,
386, 388, 429, 446). Generally, under the legal doctrine of a joint enterprise, each party may be
held liable for the foreseeable .~ongdoings of the other participants in the enterprise, regardless
of their individual acts or locations or whether they were part of the enterprise at the time an act
was committed. Hoffman's language intentionally creates the greatest degree of ri§l<,:, tliei:efore, for
everyone he named - AP A and the DoD as well as individuals - if the Plaintiffs' critics continue
to push for crimin~ or war-crimes prosecutions (Hoffman Report, pp. 65-68).
18. This Complaint will provide concrete examples of the documents and other facts that
demonstrate each of the Institutional Defendants and Soldz knew their allegations to be false or

7

acted in reckless disregard of their truth when they published the allegations. It will also show that,
'

as is apparent from statements by those Hoffman and his team interviewed as well as from the
Report's language, he assumed the worst about the Plaintiffs' motives from the start and viewed
the facts through the distorting lens of the preconceived narrative supplied by Soldz and the other
.

. I~

, .:>.'.:

..

Accusers.
19. Consequently, for example, the normal back-and-forth among members of an organization
who are strongly committed to a point of view becomes "collusion. " A rational disagreement about
the APA guidelines governing its members' participation in the interrogation process - should the
guidelines be detailed about specific interrogation techniques or, consistent with how the AP A
ethics rules are written, leave that specificity to the military policies the guidelines incorporated?
- becomes an effort to allow abuses to continue. AP A officials' communication with military
psychologists becomes "currying favor" with the DoD, rather than fulfilling the officials'
responsibility to serve each of the AP A's constituencies.
20. At the same time, Hoffman nowhere presents a coherent, much less truthful, description of
the Plaintiffs' version of the events he investigated or of the documents and facts that support that
version.
21. The military Plaintiffs had worked for years in difficult circumstances, often at detention
sites, to prevent abuses of the kind that followed 9/11 . Soon after news of those horrific abuses
emerged, they became directly and energetically involved in helping to draft policies and
implementing training and oversight to prohibit and, as far as possible, prevent future abuses. They
could have played it safe in positions where no one could have falsely accused them of
countenancing torture. But they did not. They stepped up, and for that Hoffman, Soldz, and their
professional organization, the AP A, have - shamefully - set out to punish them.

8

22. Throughout his investigation, Hoffman avoided asking questions, following up on
suggestions, or interviewing other witnesses to create an accurate description of the military
Plaintiffs' actual behavior at interrogation sites. Ifhe had, he would have found information such
as that provided in an affidavit from an officer in the Judge Advocate General's Corps who served
with Col. Banks, at Bagram Airfield, Afghanistan. According to his affidavit:
I am personally aware that Colonel Banks stopped the abuse of at least one. detainee. The
detainee had some of his blankets taken away during the night, and had been slapped in the
stomach by a guard. Colonel Banks was incensed and immediately had the offending
individual permanently removed from the facility. . . . Colonel Banks continued to make
sure that no abuse occurred ....
23. As the AP A's Psychological Ethics and National Security Task.Force (PENS) was debating
guidelines for psychologists involved in interrogations , the military and AP A Plaintiffs worked to
ensure that the guidelines were drafted so that military psychologists could use them within the
military to support efforts to prevent abuses, rather than having the military rebuff them as
interfering with its ability to set policy for its own officers. As a result, the PENS guidelines
incorporated then-current local military interrogation guidelines, which were far more restrictive
than Hoffman claims, as well as the relevant U.N. and Geneva conventions.
24. Hoffman nowhere allows that true story to be tolq. Instead, from the Rep9rt',s .Executive
Summary onwards, Hoffman consistently confines the Plaintiffs to the position of rebutting the
attacks against them, just as a prosecutor would in an indictment designed to make a case against
a defendant. As a result, Hoffman failed to follow his charge from the Board to investigate "all the
evidence" and "to go wherever the evidence leads." To make the specific allegations described
below fit his pre-determined narrative, Hoffman cherry-picked evidence, ignored and omitted
contradictory evidence, mischaracterized facts, relied on inferences the facts did not support, and
failed to follow obvious investigatory leads which would have produced evidence that undercut

9
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his false narrative. As he acknowledged in a meeting with the AP A's Council, he set ·out to ''make
[the] case" to support his conclusions.
25.

So egregious is this pattern, and so obvious to those with first-hand knowledge of the

underlying facts, that on July 18, 2015, shortly after the Report was released, orie of the most vocal
advocates for a ban on the participation of psychologists in national security settings - and thus no
fan of the Plaintiffs' position on that issue - sent Dr. Behnke an unsolicited letter that stated:
Over the past week, I have had the opportunity to read the Hoffman Report. I am stunned
by the misinformation, mischaracterization, and biased presentation of this Report .... I'm
struck with how efforts to navigate complex policy waters became characterized as
"collusion" or "manipulations." . . . . Our conversation and process is presented but then
totally misrepresented . . . . The Hoffman Report totally disregarded some events and took
other events and bent them to fit a destructive narrative.
26. Because none of the Plaintiffs was a public figure; limited public figure, or public official
before the Report was published, they need not prove actual malice to sustain a defamation claim.
As this Complaint will demonstrate, however, the facts amply demonstrate that the Institutional
Defendants and Soldz repeatedly made statements of fact with the knowledge that they were false
or in reckless disregard of whether they were false. Moreover, the Institutional Defendants'
conduct of the investigation demonstrates that, at a minimum, they acted in reckless disregard of
the truth. So do their actions and Soldz's at the time of the Report's publication and afterwards.
Unprivileged, False, and Defamatory Statements in the Report Made with Actual Malice

27. The APA and Sidley engagement letter specified that the Report would be made public and
that both it and "the work [Hoffman and Sidley] do to gather facts and evidence" would not be
covered by the attorney-client privilege, except as to docut11ents with a pre-existing privilege. The
(

AP A had no legal duty to commission the Report or make it public, and Plaintiffs have affidavits

from two former Board members that the AP A was not under any threat of litigation when it hired
Hoffman and Sidley.
10

28. The Report makes three primary allegations, each of which is false. It asserts that Plaintiffs
and others colluded over many years by:
•

in 2005, ensuring that the recommendations issued by the PENS Task Force issued for
psychologists involved in the interrogation process (the PENS Guidelines or Guidelines)
were no more restrictive than "existing" military guidelines which, Hoffman falsely asserts,
were too loose to constrain abuses that amounted to torture;

•

from 2006 to 2009, preventing the AP A froni banning psychologists~ participation in
national-security interrogations; and

•

from 2001 to 2014, mishandling ethics complaints to protect national-security
psychologists from censure.

29. Each allegation is contradicted by documents that were in Hoffman's possession, or by
information he obtained during his witness interviews but omitted from his Report, or by
information that would have been available to him if he had not purposefully avoided the truth.
Many of the relevant documents were known to AP A officials and some are still available on the
APA's website. The allegations rest, therefore, on the intentional and purposeful omission,

distortion, and avoidance of evidence that shows them to be false.
30. For example, among the many- other intentional omissions and distortio.(ls specified in this
Complaint, the Report:
•

Omits documents showing that, by 2005, "existing" military interrogation policies
contained rigorous prohibitions against abusive interrogation methods, including methods
that Hoffman asserts were permitted. These policies, some of which the military Plaintiffs
helped to draft, were incorporated by reference into the AP A Guidelines. The documents

11

make nonsense of the Report's allegation that the Plaintiffs set out to avoid constraining
abuses.
•

Ignores documentary evidence, and distorts and mischaracterizes testimonial evidence, that
the proposed ban against psychologists' participation in the interrogation process was
debated openly, vigorously, and repeatedly during and beyond the relevant years.

•

Excludes evidence in his possession about the investigation of the ethics complaints. That
evidence included, for example, a statement by Dr. Kaslow, the then-AP A President and
later the Chair of the Special Committee, that the most prominent complaint was closed
only after "as complete and careful a review of the available evidence ... as possible."

31. In addition to its false and defamatory primary accusations, the Report is rife with other
false statements that also show, at best, a reckless disregard for the truth. They are listed in Exhibit
A and fully incorporated herein by reference. Plaintiffs are prepared to provide the Court with at
least one credible document (and in some cases several) that directly contradicts each of those
statements and that was in Hoffman and/or the AP A's possession when each of the false statements
set forth in Exhibit A was made. 5 These documents provide additional proof that the Institutional
Defendants intentionally published or made each false and defamatory statement with knowledge
of its falsity or with reckless disregard for its truth.
Evidence of Actual Malice from the Conduct of the Investigation

32. The foundation for Hoffman's skillfully destructive one-sided brief was laid during the
investigation. Among other practices that demonstrated at best a reckless disregard for the truth:

5

Plaintiffs are prepared to provide this information to the Court on request. Inclusion with the
Complaint would result in more than 1500 additional pages of exhibits.
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•

Hoffman collaborated with and gave preferential treatment to long-time critics of the
Plaintiffs, including Soldz, promising them confidentiality, relying extensively on them for
material, adopting their basic narrative of the events at issue, and aligning with their desire
to expand the investigation' s original scope to provide the framework for criminal and warcrimes prosecutions.

•

Hoffman was told by adeast one witness that one of his key witnesses , Jean Maria Arrigo,
was unreliable: she had alleged that the PENS meetings were covertly conducted by the
CIA and she had fabricated her notes of the meetings . But Hoffman nevertheless relies on
those notes extensively in writing his Report, omitting any concerns about her reliability .

•

In direct and clear violation of their ethical and fiduciary duties, as those duties are stated
in DC Bar Ethics Opinion 269, APA's general counsel, Hoffman and Sidley failed to warn
Plaintiffs, all then-members of the AP A, that the investigation could be adverse to their
interests - even after Hoffman knew that it would be.

•

In contrast to Hoffman 's statements to Soldz about his expanded investigation, Hoffman,
Sidley, and the AP A failed to inform Plaintiffs of the issues the expanded investigation
was exploring , even in response to direct questions. That failure made it impossible for
them to rebut the allegations Hoffman was forming.

•

Hoffman purposefully avoided obvious lines of inquiry, including lines suggested by the
Plaintiffs that would have provided direct exculpatory information undercutting his
allegations.
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Evidence of Actual Malice from the Institutional Defendants' Conduct After the Report's
Completion
33. The Board' s actions when it received the Report constituted at best a reckless disregard of
the truth, as has its ongoing failure to correct what Board members themselves acknowledged to
be the Report' s "many inaccuracies."
34. Five members of the AP A Board - including Dr. Kaslow, the Chair of the Special
Committee overseeing the investigation - had been directly and substantially involved in many of
the events Hoffman mischaracterized, and therefore knew facts that contradicted his assertions
about those events. Consequently, when the AP A Board voted to republish the Report, they either
J
knew those assertions were false or acted in reckless disregard of their truth.
35. In the days following the receipt of the Report by the Board, one of whose members was
located in Massachusetts, it continued to give preferential treatment to Soldz and Reisner, while
keeping Plaintiffs in the dark and giving them no effective opportunity to respond to the attacks
against them.
36. On June 28, the day after the AP A Board received the Report, it gave electronic access to
Soldz and Reisner and then met with them on July 2. In the following days, Soldz published in
several places his July 2 comments to the Board, comments that exaggerated and misstated the
Report' s conclusions.
37. Conversely, throughout the period between receiving the Report and r_ep1=1blishing it,
neither Hoffman, Sidley, nor the Board gave the Plaintiffs - including Dr. Behnke, an employee,
and Col. James, then a member of the AP A Council - adequate opportunity to respond to the
Report's accusations. Plaintiffs Banks, Dunivin, and Newman, all APA members at the time,
realized they had been attacked only when they read The New York Times article on July 10.
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38. Almost immediately after the Report's publication, AP A members - by no means only the
Plaintiffs - began to identify its factual omissions and distortions, provide documents and other
evidence Hoffman ignored, and point out that their statements in interviews had been
misrepresented.
39. In a June 2016 open letter, nine former APA presidents said the concerns expressed by four
AP A divisions and others included - among other failings - "an apparent failure to properly vet"
the Report. When the former presidents met with current Board members in August 2016, the
current members admitted that "the report contains many inaccuracies" and that the Board's
response to it had been "impulsive and not thought through."
40. Yet for almost three years, despite having been given direct evidence of the falsehoods in
the Report, Soldz, Hoffman, Sidley and the APA have taken no effective steps to correct their false
statements. Nor have the Institutional Defendants made any statement that would mitigate the
damage done to Plaintiffs' reputations by repeated, ongoing false allegations by Soldz and his
colleagues, despite Plaintiffs' counsels' request to do so.
41. Although the Institutional Defendants issued an errata sheet in September 2015 that
corrected some factual inaccuracies, it corrected none of the serious falsehoods the Plaintiffs have
pointed out. Instead, the Institutional Defendants have circled the wagons to protect themselves
from blame. In the process, as former chairs of the AP A Ethics Committee pointed out in an open
letter, Hoffman, Sidley, and the APA have ignored potential conflicts between their interests and
the interests of the APA as an organization.
42. In its one significant attempt to address the Report's problems, in February 2016, the Board
decided to re-hire Hoffman to review his assertions about military interrogation policies, assertions
that were critical to his first conclusion. So clear was the conflict, however, that the APA Council
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advised the APA Board not to rehire him. The Board ignored that advice, engaging Hoffman to
produce a "supplemental" report that was due by June 8, 2016. It has still not emerged, and the
Institutional Defendants have failed to make any public statement regarding its status for over two
years.
43. As a result of the Institutional Defendants' sustained failure to correct the Report's false
statements, despite credible ev~4ence in their possession of those falsehoods, the damage to the
Plaintiffs' reputations and livelihoods has not only continued, it has increased. The Institutional
Defendants' inaction manifests a clear and continued purposeful avoidance of the truth.
Evidence ofActual Malice in Soldz's Statements
44. Soldz's years~long series of false and defamatory attacks against Plaintiffs has continued
since the Report's release. The public attacks include statements made with knowledge they were
false or in reckless disregard of their truth, and they continue despite his having been provided
with evidence that the statements are false. For example:
•

On July 13, 2015, he published on the Counterpunch website the text of his remarks to
the APA Council on July 2. The text asserts that "[t]he Report documents ... a years
long conspiracy to engage in collusion between senior leadership in the AP A and the
intelligence community, including the CIA .... " In fact, while the Hoffman Report
wrongly asserts that "collusion" with the Department of Defense affected the PENS
Task Force's work, it found no evidence "that the relationship with the CIA contributed
to the outcome .... " (Hoffman Report, p. 10) Yet Soldz's later public statements
continue to focus on that.alleged collusion with the CIA. For example, in a statement
to the North Carolina Commission on Torture (NCCIT) published on its website in late
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2017, he again asserted that the,Report "raised questions about potential CIA influence
on the PENS report .... '"'
•

Soldz continues t~ assert that the PENS Guidelines failed to prohibit psychologists'
involvement in interrogations that amounted to torture, despite proof ~o the contrary.
For example, in hi~ North Carolina statement, he asserted that the PENS report "based
its statements on US law, leaving psychologists free to participate in the interrogation
activity deemed legal by the United States government, as was both CIA and DoD
torture." As he has been repeatedly informed, that assertion is false in two respects.
First, the PENS Guidelines explicitly incorporated then-current military regulations
governing interrogations in Afghanistan, Iraq, and Guantanamo, regulations that
specifically prohibited abusive interrogations. Second, the Guidelines also explicitly
incorporated the _United Nations Convention Against Torture and the Geneva
-convent ion governing the treat;:nent of prisoners ofwar. 7

45. Despite admitting in public staterp_ents that he has no direct evidence for ~n~l cannot prove
his allegations that military psychologists participated in torture, he persists in those claims. In the
text of his remarks to the Board on July 2, and then again in an article he published online, he
asserted that the Report documents: 1) "a strategic decision to turn heads away from increasing
evidence on torture and other detainee abuse, including homicides, and on psychologist
involvement in that abuse" 8 and 2) that the goal of AP A officials was to "enable military

6

https://drive. google.com/file/d/1 V pjoFS4RWpOKoDSavVch-tE5zvnKsTuR/view . ,.
http://www.hoffmanreportapa'..com/resources/pens%20(2).pdf
·
8
https://www.counterpunch.org/2015/07/13/opening-comments-to-the-american-psychologica.1association-apa-board-of-directors/
7
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psychologists who participated in sometimes torturous interrogations. "9 Those claims go beyond
even the Report' s false assertions. In fact, evidence presented to Soldz by Plaintiffs' counsel and
the APA demonstrates that the military Plaintiffs helped draft and implement policies to prevent
abuse. 10
46. In the face of repeated credible proof of the falsity of his factual statements, he continues
to make them without modification or qualification.
Damages to Plaintiffs

47. The Report's accusations immediately cost two Plaintiffs their jobs. As Soldz called for,
the APA fired Dr. Behnke

as the director of the APA Ethics Office, a position he had held for

almost 15 years, without notice and without severance. Dr. Newman was forced to resign his
positions as Provost and Senior Vice President of Academic Affairs of Alliant International
University . Neither has been able to find full-time employment.

48. The _Report's false accusations also caused severe damage to what had been the stellar
professional and personal reputations of all the Plaintiffs. That damage has been public and
sustained, and it continues because of the Institutional Defendants' refusal to correct the Report
and Soldz's continued use of the Report to attack the Plaintiffs. Moreover, the Report's use of
terms implying criminal liability to characterize its years-long overarching narrative created an
ongoing threat that Plaintiffs will be prosecuted. Plaintiffs' critics - of whom Soldz, working from
Massachusetts, has been one of the most prominent and vocal - have relied on the Report to urge

9

https://qz.com/46291 1/when-american-psychologists-use-their-skills-for-torture/

10

http://www .hoffmanreportapa.com/resources/RESPONSE%20T0%20STEPHEN%20SOLDZ.pd

f
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criminal prosecutions in the U.S. and war-crimes prosecutions by the United Nations Committee
Against Torture and the International Criminal Court.

II.

THE PARTIES AND RELEVANT TIDRD PARTIES

49. Plaintiff Dr. L. Morgan Banks, III is an individual residing at 880 Barber Road, Southern
Pines, North Carolina 28387. Dr. Banks is a retired Army Colonel with over 37 years o_f service to
the nation, for which he was awarded the Legion of Merit. His service included tours in Germany,
Iraq, and Afghanistan. He served as a staff advisor and consultant, culminating with his service as
the Director of Psychological Applications for the United States Army's Special Operations
Command. In that position he provided ethical as well as technical oversight for all Army Special
Operations psychologists. In a mid-level military position within the DoD hierarchy, Dr. Banks
was not in a position to make public or military policy, and he was retired from the military at the
time of the Hoffman Report. Dr. Banks participated in the AP A events described by Hoffman as a
private citizen, not in his capacity as a member of the military. He was not named in James Risen's
book that sparked the Hoffman investigation, did not voluntarily interject himself into the
controversy surrounding that book, and has no access to .broad media chann~ls . to defend his
reputation. Consequently, he is not a public figure, limited public figure, or public official.
50. Plaintiff Dr. Stephen Behnke is an individual residing at 624 Maryland Avenue, NE, Apt.
8, Washington, District of Columbia 20002. Dr. Behnke received training in law from Yale Law
School, in clinical psychology from the University of Michigan, in divinity from the Harvard
Divinity School, and in ethics at the Harvard University Program in Ethics and the Professions.
Dr. Behnke served as Chair of the Board of Directors of the Saks Institute for Mental Health Law,
Policy, and Ethics at the University of Southern California Gould School of Law, has an
appointment in the Harvard Medical School Department of Psychiatry, and served as director of
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the American Psychological Association Etllics Office from 2000 until he was terminate d on July
8, 2015. Plaintiff Behnke was not in a position as an employee to make APA policy (that is the
responsibility of the APA Council). Although Dr. Behnke was named in James Risen' s book, Risen
admitted he did not interview him. Dr. Behnke did not voluntarily interject himself into the
controversy surrounding that book, and he has no access to broad media channels to defend his
reputatio n. Consequently, Plaintiff Behnke is not a public figure, limited public figure, or public
official.
51.

Plaintiff Dr. Debra L. Dunivin is an individual residing at 5265 Cromwell Court, San

Diego, Californi a 92116. Dr. Dunivin is a retired Army Colonel with 20 years of military service
to the nation, for which she was awarded the Legion of Merit. She served as Chief of the
Departm ents of Psychology at Walter Reed Army Medical Center and Walter,,Reed National
Military Medical Center. She has consulted with commanders in Guantanamo, Iraq, and the Army
Medical Command. She served in the Army Inspector General's inspection of detention facilities.
In a mid-level position within the DoD hierarchy, Dr. Dunivin was not in a position to make public
or military policy, and she was retired from the military at the time of the Hoffman Report. Dr.
Dunivin participated in the AP A events described by Hoffman as a private citizen, not in her
capacity as a member of the military. Although she is named in James Risen's book, Risen did not
interview her. She did not voluntarily interject herself into the controversy surrounding that book,
and she has no access to broad media channels to defend her reputation. Consequently, Plaintiff
Dunivin is not a public figure, limited public figure, or public official.
52. Plaintiff Dr. Larry C. James is an i.r,,dividual residi:Qg at 3931 White Sprue~ ~ 4'Gle, -Dayton,
Ohio 45424. Dr. James is a retired Army Colonel with 23 years of military service to the nation.

He served as Chief of the Department of Psychology at Walter Reed Army Medical Center and
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Tripler Army Medical Center, and as Director of Behavioral Science at Guantanamo and Abu
Ghraib, Iraq. For his service in Iraq, Dr. James was awarded the Bronze Star. In a mid-level
position within the DoD hierarchy, Col. James was not in a position to make public or military
policy, and he was retired from the military at the time of the Hoffman Report. Dr. James
participated in the APA events described by Hoffinan as a private citizen, not in his capacity as a
member of the military. He was not named in James Risen's book that sparked the Hoffman
investigation, he did not voluntarily inte;rject himself irito the controversy sur:rqtWqip.g that book,
and he has no access to broad media channels to defend his reputation. Consequently, Plaintiff
James is not a public figure, limited public figure, or public official.
53 . Plaintiff Dr. Russ Newman is an individual residing at 5265 Cromwell Court, San Diego,
California 92116. From 1994 to 2007, Dr. Newman was employed in Washington, DC, as
Executive Director for the AP A Practice Directorate, working on behalf of the nation's practicing
psychologists and the patients they serve. In that role, he implemented legislative, legal, public
education, and marketplace strategies to support psychology practitioners and to increase access
to psychological services. Most recently, Dr. Newman was Provost and Senior Vice President for
Academic Affairs at Alliant International University, primarily a graduate school with nine APAaccredited clinical psychology doctoral programs. Plaintiff Newman was not.in a.position as an
employee to make APA policy (that is the responsibility of the APA Council). Although Dr.
Newman was named in James Risen's book, Mr. Risen did not interview him. He did not
voluntarily interject himself into the controversy surrounding the book, and he has no access to
broad media channels to defend his reputation. Consequently, Plaintiff Newman is not a public
figure, limited public figure, or public official. Dr. Newman has family members residing in
Massachusetts who have read the contents of the Hoffman Report.

21

54. At the investigation''s outset, four ofthe Plaintiffs became targets because they had been
involved in the AP A Psychological Ethics in National Sec'urity (PENS) Task Force. forpied in 2005
to create guidelines for psychologists involved in interrogations. Col. Banks and Col. James were
asked to join the task force as subject-matter experts in the psychology of interrogation. Both
joined it in their individual capacity, not as representatives of the DoD, and attended in civilian
clothes. Dr. Behnke was asked to staff the task force. Dr. Newman was not a member of the task
force or a participant in its listserv but was asked to be a non-voting observer, serving as a resource
on professional-practice issues. All were serving in their roles at the request of the AP A.
55. Col. Dunivin was not a member of the task force and did no more than propose members
for it, all of whom had been proposed by others as well. She was targeted primarily because she is
married to Dr. Newman, a fact Hoffman wrongly claims was not adequately disclosed and created
a conflict. Because of Hoffman's description of her involvement, especially a phrase that appears
to make her a member of the Task Force ("Some of the key DoD officials on the task force,
principally Banks and Larry James, as well as Dunivin .... ") (Hoffman Report, p. 66), AP A
members and others have wrongly portrayed her as a member.
56. Defendant David H. Hoffman is an individual residing in Chicago, Illinois, with an office
at One South Dearborn, Chicago, Illinois 60603. He is a partner of Sidley Austin LLP and a former
federal prosecutor and Inspector General of the City of Chicago. At the time of the research,
drafting, delivery, and revision of the Hoffman Report, Hoffman was the lead partner on the matter
for Sidley Austin LLP and the Report's primary author. At all times during that work, he was
acting in his capacity as an agent and member of the Sidley partnerships and an agent of the AP A.
57. Defendant Sidley Austin LLP is a national law firm comprising a group of affiliated
partnerships operating as and representing itself as one entity via the internet at www.sidley.com.
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Sidley Austin LLP' s principal place of business is One South Dearborn Chicago, Illinois, 60603
and it is organized under the laws of Illinois. Sidley Austin (NY) LLP has a usual place of business
at 60 State Street, 36th Floor, Boston, Massachusetts 02109, where interviews in furtherance of the
investigation were conducted by Hoffman. Sidley Austin (NY) LLP is organized under the laws
of Delaware and registered in Massachusetts as a foreign limited liability partnership, with a
designated agent for the service of process in Massachusetts. Sidley Austin LLP and its affiliated
partnerships are vicariously liable for all the actions taken by Hoffman arising out of the events
described in this Complaint.
58. Defendant APA has more than 115,000 members and 54 divisions in subfields of
psychology. Volunteer governance members play a key role in the direction of the APA's work.
The governance groups include the APA's Council of Representatives, which has the sole
authority to approve policy and appropriate the association's revenue; the Board of Directors, the
administrative agent of the Council of Representatives; the AP A President, elected annually by the
membership to serve as the face of the association; and committees and task forces which focus
on particular issues in the field. The current AP A president is a resident of Massachusetts, and its
Council, committees, and task forces have Massachusetts resident members who regularly conduct
business on behalf of the AP A in Massachusetts. The APA has over 500 staff members and is
incorporated as a non-profit in the District of Columbia. J,ts main office is located at 750 First St.,
NE, Washington, District of Columbia 20002. The APA has an affiliate located in Massachusetts
that regularly conducts business on behalf of the AP A in Massachusetts . 11
59. Defendant Dr. Stephen Soldz resides in Suffolk County at 53} Beech Street Roslindale,
Massachusetts 02131. He is a psychologist on the faculty of the Boston Graduate School of

11

https:/ /www.masspsych.org/page/MPAGovemance Struc?
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Psychoanalysis and a consultant for Physicians for Human Rights, which has an office in
Massachusett s. When the Board gave him access to the Report, he was not a member of the AP A,
although his membership was rushed through over that weekend. Dr. Soldz has made numerous
false attacks against the Plaintiffs over the last ten years, including a racial attack on one Plaintiff,
and thus was known publicly to be an unreliable source. Although he was interviewed by Hoffman
and contributed what he describes as "extensive research" to the Report, the Report did not identify
information he provided. Dr. Soldz is now a member of the AP A Council. In that capacity, he has
received confidential and privileged information concerning Plaintiffs' claims, although AP A
members and Plaintiffs' counsel have notified the APA that his participation in Council
discussion~ is a clear conflict of interest given his role in the attacks that prompted the investigation
and his continuing public attacks against the Plaintiffs.
60. Defendants John and/or Jane Does 1-50 are individuals whose names are unknown to the
Plaintiffs and could not reasonably be ascertained prior to the filing of this Complaint.
61. Non-party Dr. Nadine Kaslow is a psychologist who was the President of the APA and
Chair of the Board of Directors when it voted to hire Hoffman in 2014. She was also Chair of the
Special Committee that spearheaded the Hoffman investigation for the Board and was charged
with overseeing it. Dr. Kaslow's actions were undertaken at all times within the scope of her
official duties as an APA officer, Board member, or member of the Special Committee with the
full authority to act on the APA' s behalf: Her statements to WBUR Boston Radio about the
Report's fmdings were made on behalf of the AP A.
62. Non-party Dr. Susan McDaniel is a psychologist who was president-elect of the AP A at
the time Hoffman conducted his review. Dr. McDaniel is a Past President of the AP A and a
member of the Board of Directors. Dr. McDaniel's actions were undertaken at all times within the
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scope of her official duties as an APA officer, Board member, or member of the Special Committee
with the full authority to act on the APA's behalf.
63. Although Drs. McDaniel and Kaslow were involved in many of the events Hoffman
investigated, they were not named in the Report - unlike others with similar involvement - and
therefore were not recused from participatiµg in the response to it. Despite the conflict of interest
caused by that involvement, they continued to be among the Board members who acted on the
Report, even after their conflict was made clear to the Board and the AP A's outside counsel. They
failed to apprise fellow Board members of settlement offers made by Plaintiffs to the AP A.

64.

Non-party James Risen was a reporter for The New York Times. The publisher of his book

that sparked the investigation, Houghton Mifflin Harcourt Publishing, is headquartered at 125
High St, Boston, Massachusetts, 02110. Risen's work has previously been criticized by major
publication s and journalistic "watch-dogs" for his questionable reporting techniques in the case of
governmen t _scientist Wen Ho.Lee. Sidley represented Mr. Lee in those allegations against Risen.
As a result, he was well known publicly, and more specifically to Hoffman and Sidley, to be an
unreliable source. 12

65. Non-party Nathaniel Raymond is a resident of Massachusetts and the director of a human
rights program at Harvard. He was formerly employed as director of the "Campaign Against
Torture" by P~ysicians for Human Rights, an organization with an office in Massachusetts that
has served as a clearing house for accusations against the AP A. Mr. Raymond has made numerous
false attacks against Plaintiffs over the last ten years and, in collaboration with James Risen, he
has tried without success to persuade the Federal Bureau of Investigation (FBI) and Departmen t
of Justice to open criminal investigations into events discussed in the Report, a fact Hoffman omits

12

http://ajrarchive.org/ruiicle.asp?id=32
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from his Report. He served as a frequent source for Risen, making allegations that·government
investigations failed to substantiate. He therefore was also publicly known to be an unreliable
source.
.

'

66. Non-party Dr. Steven Reisner is a psychologist who is self-employed. He is a consultant
for Physicians for Human Rights. At the time of the Report's release, he was a member of the APA
Council. In collaboration with Soldz, Dr. Reisner has made numerous false attacks against the
Plaintiffs over the last ten years and thus was known publicly to be an unreliable source. He was
interviewed by Hoffman but, in contrast to Hoffman's treatment of the Plaintiffs, the Report did
not identify information dravm from his interview or disclose its date. Dr. Reisner has stated
publicly that he was promised confidentiality by Hoffman.
67. Non-party Dr. Trudy Bond is a psychologist who· is self-employed. Dr. Bond has made
numerous false attacks on the Plaintiffs over the course of the last ten years, including filing formal
ethics complaints against Col. James in Ohio, Louisiana, and Guam and with the AP A, none of
which resulted in findings against him. She was thus known publicly to be an unreliable source.
Dr. Bond submitted the Hoffman Report and its contents as further evidence of war crimes to the
United Nations. She has collaborated with a Harvard public interest professor to accuse Dr. James,
among others, of torture; those accusations remain on the Harvard website, where they are read by
Massachusett s residents. 13

68. Non-party Dr. Jean Moria Arrigo is a social psychologist and oral historian who was a
member of the PENS Task Force. Her notes and archives related to the events in question were
relied on extensively by Hoffman and partially prese1;1ted in his Report. She had, previously

13

See, e.g., http://hrp.law.harvard.edu/wp-content/uploads/2014/ l0/CAT-Shadow-Repo1iAdvocates-for-US-Torture-Prosecutions, pdf
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submitted her notes, with the help of Raymond, to the Department of Justice and the Senate Armed
Services Committee, neither of which found any basis in them for action - facts that Hoffman
omits from his Report. She was thus publicly known to be an unreliable witness.

III.

JURISDICTION 14

69. This Court has personal jurisdiction over the Institutional Defendants pursuant to the
Massachusetts Long-Arm Statute, M.G.L. c. 223A, Section 3: Transactions or conduct for personal
.

.

'

..

jurisdiction.
A court may exercise personal jurisdiction over a person, who acts directly or by an agent,
as to a cause of action in law or equity arising from the person's
(a) transacting any business in this commonwealth;
(b) contracting to supply services or things in this commonwealth;
(c) causing tortious injury by an act or omission in this commonwealth;
(d) causing tortious injury in this commonwealth by an act or omission outside this
commonwealth if he regularly does or solicits business, or engages in any other persistent
course of conduct, or derives substantial revenue from goods used or consumed or services
rendered, in this commonwealth; ....
70. This Court has personal jurisdiction over each Institutional Defendant and Soldz because
each committed the tort of defamation in Massachusetts by intentionally publishing in the state
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Plaintiffs bring this suit in Massachusetts, the only state ~n which they believe it is safe to assume
they can obtain jurisdiction over Soldz, because Soldz continues to defame them in ·Massachusetts
and elsewhere and because Plaintiffs have new evidence of Soldz's role in leaking the Report to
The New York Times. Given the common nexus of facts relevant to Plaintiffs' claims against both
the Institutional Defendants and Soldz, including Soldz' s close collaboration with the Institutional
Defendants while they were acting in and committing the tort of defamation in Massachusetts,
proceeding in Massachusetts against all defendants would best serve the interests of judicial
efficiency. Plaintiffs' suit against the Institutional Defendants in Ohio has been dismissed solely
on jurisdictional grounds by the Ohio Court of Appeals, without its merits having been reached.
After the suit's initial dismissal at the Ohio trial level, as a protective measure Plaintiffs sued the
Institutional Defendants in the District of Columbia, their acknowledged jurisdiction of choice.
They have moved to dismiss that suit, attempting to use the D.C. Anti-SLAPP Act to block
Plaintiffs' First Amendment access to redress in the courts. The D.C. action has been stayed at the
Institutional Defendants' request pending the outcome of the appeal of the jurisdictional issue in
Ohio, and the stay remains in place as of this date. Soldz is not a defendant in either the Ohio or
D.C. case.
27
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false and defamatory statements of and concerning each Plaintiff, knowing that those statements
were false when made or making them with reckless disregard of their falsity, including
purposefully avoiding the truth.
71. As a direct result of Soldz' s false and defamatory statements made with the assistance of
Risen and The New York Times while the investigation was taking place, 15 the APA vowed to take
an "aggressive" approach to disseminating the Report.16 That distribution intentionally included
distribution in Massachusetts, with the intention that the statements would be read by
Massachusetts residents, thereby intentionally causing harm to each of the Plaintiffs in
Massachusetts.
72. Each .o f the Institutional Defendants and Soldz was aware that the Report would be read in
Massachusetts by Massachusetts residents, including but not limited to APA members to whom
the AP A published the Report. Each of the Institutional Defendants and Soldz intended for the
libel of the Plaintiffs to be felt in Massachusetts.
73. As more fully set forth below, each of the Institutional Defendants directed and targeted
the findings in the Report and their statements to Massachusetts residents, and intended for the
Report and their additional false and defamatory statements to be distributed and read by
Massachusetts residents (including Raymond and Soldz). Drs. Kaslow and McDaniel each gave
interviews to WBUR in Boston concerning the findings in the Report.

, ... uL, i
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https://www.nytimes.com/2015/05/0l/us/report-says-american-psychological-associationcollaborated-on-torture-justification.html; https://www.thenation.com/article/how-worldslargest-psychological-association-aided-cias-torture-program/;
http://www.scra27.org/files/9614/3777/1227/So1dz Raymond and Resiner All the Presidents
PsychologPsychologists.pdf
16
http://www.apa.org/news/press/response/new-york-times.aspx
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74. Soldz directed and targeted his statements to Massachusetts residents, including to his
followers on Twitter, who include at least 20 Massachusetts residents (see the tweet below) and
through many statements to the press, some of which are listed with links in a news release on the
Boston Graduate School of Psychoanalysis website. 17 Dr. Soldz continues to target publicly Dr.
Behnke, who holds an appointment at Harvard, and Dr. Koocher, a Massachusetts resident.
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75. Each of the Institutional Defendants and Soldz intentionally and purposefully exploited
Massachusetts channels of distribution and media to disseminate their false and defamatory
messages as widely as possible (e.g., through newspapers such as the Boston Globe, radio stations
such as WBUR Radio Boston, online publications, and Twitter).
76. As a result of this repeated publication and intentional widespread distribution in
Massachusetts, Plaintiffs were each injured by the defamatory statements in Massachusetts, in
addition to their domiciles. Thus the tort of libel was committed in Massachusetts by each of the
Institutional Defendants and Soldz against each of the Plaintiffs. The Massachusetts residents who
read those false and defamatory statements were harmed by reading the falsehoods.
77. Additionally, this Court enjoys personal jurisdiction over each Defendant because:
17

https://www.bgsp.edu/psychoanalysis-and-social-justice/
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Soldz

•

Dr. Soldz is a Massachusetts citizen and resident and a psychologist licensed by the
State of Massachusetts. His principal places of employment are in Massachusetts. As a
member of the APA Council of Representatives, 18 he regularly undertakes business on
behalf of the APA in Massachusetts and, as a result of his position, the AP A has claimed
privilege over its communications with him. Dr. Soldz also made false and defamatory
'

allegations concerning the Plaintiffs in the Massachusetts media. -

Hoffman
•

A significant part of Hoffman's investigation took place in Massachusetts, one of the
ten states he lists as having visited for in-person interviews (Hoffman Report, p. 7).
Among the nine residents of Massachusetts he interviewed, two- Soldz and Nathaniel
..

Raymond, with both of whom he collaborated extensively - are named in the Report
among four witnesses who provided him with "numerous helpful documents"
(Hoffman Report, p. 7). He used information from his Massachusetts interviews in the
Report and also intentionally omitted documents and evidence collected in
Massachusetts that he knew rendered the Report's allegations false.
•

He purposely availed himself of the laws of Massachusetts by engaging in the practice
of law in Massachusetts, as an agent of Sidley and the AP A, to conduct the interviews.
He has asserted attorney-client privilege and work product protections over the notes
of those interviews on behalf of AP A as their attorney and agent.

•

The Report describes in detail many significant activities undertaken in Massachusetts,
on behalf of the AP A and in furtherance of the alleged "collusive" joint enterprise, by

18

http://www.apa.org/about/governance/council/members/stephen-m-soldz.aspx
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AP A governance members who were Massachusetts residents. These residents
included, among others, Drs. Alice Carter, Jaime Darwin, Robin Deutsch, Jessica
Henderson Daniel, Elena Eisman, Robert Fein, Sharon Gordetsky, Norine Johnson,
Robert Kinscherff, Gerald Koocher, Olivia Moorehead-Slaughter, Bonnie Strickland,
Sandford Portnoy, and Susan Whitbourne (Hoffman Report, pp. 7, 42, 86, 95, 99, 168,
177,187, 18~ 198, 214,24~ 252,261,3 13,334, 344,355, 38~ 38~ 391, 39~405,
411 , 420-21, 426-427, 443, 448, 450-451 , 460, 462, 465, 478, 495). The activities
included, for example, crucial decisions by chairs of the ethics committee who resided
in Massachusetts about the ethics cases that, in the Report's third major conclusion,
Hoffman states were handled improperly to protect psychologists involved in national
security interrogations from censure.
•

The Report also described activities at an AP A Convention in Boston in 2008 and
articles sent to the Boston Globe on behalf of the AP A.

•

Three of the four AP A officials the Report names as the key players in the "collusion"
have significant Massachusetts connections and reputations . Gerald Koocher, a former
APA president, is a Massachusetts resident and a psychologist licensed by the
Commonwealth. Ronald Levant, also a former president, was a Massachusetts resident
when he taught at Harvard and Boston Universities. Both are past presidents of the
Massachusetts Psychological Association as well as of the AP A. Plaintiff Behnke has
an appointment in the Harvard Medical School Department of Psychiatry.

•

According to fn.1 and p. 6 of the Report, Mr. Hoffman published the Report to the AP A
Board, as required by the terms of his engagement. Among the Board members who
acted on the Report in June and July 2015 was Emily A. Voelkel, a post-doctoral fellow
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at the Boston Veteran's Hospital who resided in Cambridge, Massachusetts. Thus, in
that initial publication and the publications of the Report's later versions to the Board,
Hoffman and Sidley committed the tort of defamation in Massachusetts on behalf of
their client, the AP A.
•

On informati on and belief, Hoffman gave an advance copy of the Report to The New

York Times. He could predict with near-certainty that, as a result, the Times would
distribute the Report widely, including to its more than 30,000 subscribers in
Massachusetts.

•

It was also entirely foreseeab le by Hoffman that, given the Boston Globe's historical
coverage of the matter, it would echo the Times' false and defamatory coverage, as it
did on July 11 and July 20, 2015. 19 The July 20 article contains a still-active link to the
July 2, 2015, Final version of the Report on the APA website. Those articles are
targeted to Massachusetts and its residents.

19

https://www.bostonglobe.com/news/nation/2015/07 /10/psychologists-colluded-interrogationsreport-says/3usbtaOdxmob WwIPtOpUYL/story.html;
https://www.bostonglobe.com/news/nation/2015/07/19/psychology-association-worked-withdefense-officials-loose-interrogation-guid~1ines/DsPxSE'~,i;Hmc40sS j LjR9mN/story. html
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Sidley LLP and Sidley (NY) LLP
•

Sidley (NY) LLP is a foreign limited liability partnership with an office in Massachusetts
and a designated agent for service of process in Massachusetts. Sidley (NY) LLP has at
least 30 attorneys listed in the Boston office, of whom at least 25 are admitted to practice
in Massachusetts and many of whom, on information and belief, reside in Massachusetts.

•

Sidley conducts substantial, systematic, and continuous business activities in
Massachusetts throug;h its place of business in the state. Sidley holds itself out as a
national law firm, including through its website, without explicitly stating that it practices
through a separate partnership in Massachusetts, with a usual place of business in Boston.
Through Sidley (NY) LLP, which includes Sidley' s Boston-based partners, Sidley
regularly practices law in the state. Hoffman and Sidley are therefore "at home" in the
state of Massachusetts.

APA
•

Hoffman and Sidley's activities in Massachusetts during their investigation were
conducted on behalf of the AP A, with its full knowledge, consent, and subsequent
ratification.

•

The AP A has an affiliate in Massachusetts, the Massachusetts Psychological Association,
which received the Report from the AP A, published it repeatedly in Massachusetts, and
acted on it within Massachusetts on behalf of the AP A.

•

The APA's President, Jessica Henderson Daniel, is a resident of Massachusetts who was
interviewed for the Report. She continues to conduct business regularly on behalf of the
APA in Massachusetts, as do other members of APA's Council, its governing body, of

which Soldz and five other members are Massachusetts residents.
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•

The APA has 1,987 Massachusetts members. Many of them read the false and defamatory
allegations in the Report when it was published to them by e-mails from the AP A. The
Board resolution authorizing Hoffman's investigation stipulated that such widespread
distribution would occur, as the Institutional Defendants' engagement letter also
contemplated.

•

The AP A is registered as a charity in Massachusetts. In its report for the Attorney General
for 2017, it specifically represents that it conducts solicitations for contributions and
members via the internet as well as by e-mail. The AP A has a highly interactive website
where it regularly solicits and interacts with its Massachusetts members, including in
relation to the Report.

•

The APA conducts substantial, systematic, and continuous business activities in
Massachusetts, by and through residents who include its current President, members of its
governing Council and other APA members, as well as by and through its Massachusetts
affiliate. The AP A is "at-home" in the state of Massachusetts .

•

At all relevant times Hoffman was acting as an agent of the AP A. The APA subsequently
published the Report and Revised Report with the full knowledge and assistance of Dr.
Kaslow, the head of the Special Committee, and other Board.members. Thus, APA ratified
Hoffman and Sidley' s conduct in Massachusetts.

78. For the reasons set forth above, Massachusetts is the state with the most significant interest
in the timeliness of this matter' s adjudication. Each of the Institutional Defendants and Soldz
committed the intentional tort of defamation in Massachusetts by publishing false and defamatory
statements of and concerning the Plaintiffs in Massachusetts , thereby injuring in the state the
Plaintiffs and the residents of Massachusetts who read the false statements. Moreover, many of the

34

activities on behalf of the AP A that furthered the alleged collusion were undertaken from
Massachusetts. Two of the most vocal critics of the Plaintiffs and the AP A whose campaign led to
Hoffman's investigation - Soldz and Nathaniel Raymond - are Massachusetts residents, and
Hoffman lists them among his four key sources. Hoffman collaborated extensively with Soldz in

°

order to conduct his investigation and produce the defamatory Report. 2 Finally, Hoffman and
Sidley, acting on behalf of their client the AP A, undertook significant activities in Massachusetts
to conduct interviews and collect material, including from Dr. Soldz. These activities constituted
the practice of law in collaboration with, and on behalf of Sidley LLP, in Massachusetts.
79. Massachusetts's interest in this matter is further strengthened by the Report's impact on
legislation in the state. After the Report was released, the legislature acted on calls made by
Massachusetts residents to introduce legislation regarding its contents.21 That legislation was sent
to committee in 2015 but continues to be the subject of new testimony from Massachusetts
residents, with a new bill recently proposed. 22
IV.FACTUAL BACKGROUND
A. Psychologists' Participation in National Security Interrogations

80.

Following 9/11, the military faced an increased demand for intelligence from human

sources. That need created an ongoing requirement for psychologists and other behavioral-science
consultants ("BSCTs") to consult about and observe the interrogation of detainees. This was a
relatively new area of practice for military psychologists, .but it was very similar to behavioral-

20

https://www.youtube.com/watch?v=i9u 1EOgeEqw
https://malegislature.gov/Bills/189/Hl 921: https://malegislature.gov/Bills/189/S 1143
22
https://www.mounttobyfriends.org/organizational/peace-and-social-concems/letter-wri ting/s1143/;http://www l .wne.edu/law/law-review/posts/2018/05/miller-05.2018 .pdf;
https://malegislature.gov/Bills/190/S 1194

21

35

science consultation provided by psychologists and others in law-enforcement activities and
correctional facilities.
81.

The BSCT consultants, including the military Plaintiffs, were not conducting

interrogations. Among other responsibilities, they were charged with drafting and implementing
policies to ensure humane treatment, prevent abuses, 'and report any abuses that occurred. Their
role was described in the March 28, 2005, policy governing BSCT personnel at Guantanamo,
which was drafted in part by Plaintiffs Dunivin and Banks (see Exhibit B):
Use psychological expertise to ·... to assist the command in ensuring humane treatment
of detainees, the prevention of abuse, and the safety
U.S. personnel. .... it is the
responsibility of all BSCT personnel to familiarize themselves with and adhere to the
UCMJ [Uniform Code of Military Justice], Geneva Conventions, applicable rules of
engagement, local policies, as well as professional ethics and standards of psychological
practice. All BSCT personnel will be expected to: ... Immediately report any suspicions of
abuse of detainees or misconduct by U.S. personnel ....

of

B. The PENS Task Force
82.

Amid the growing press coverage of the role of psychologists and psychiatrists in

interrogations, on November 30, 2004, The New York Times published an article regarding the
possible involvement of psychologists in abusive interrogations, based upon a report of the
International Red Cross. Dr. Behnke, as Director of the AP A Ethics Office, forwarded the article
to members of the AP A Executive Management Group who had regular contact with the AP A
Board.
83 . During its December 10-12, 2004 meeting, the Board voted to fund a task force to "explore
the ethical dimensions of psychology's involvement and the use of psychology in national securityrelated investigations." This task force became known as the PENS Task Force, "PENS" standing
for Psychological Ethics and National Security ("Task Force" or "PENS") . Two Task Force
members are Massachusetts residents, as is one member of the Board (Dr. Jessica Henderson
Daniel, the current President of the APA) that approved the Task Force's work.
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84.

The Board's charge to the Task Force was not to consider "if' psychologists should

participate in national-security investigations, but "how." This is a critical distinction: much of
Hoffman's Report, including its discussion of the Task Force's W(?rk, focuses on an alleged
"collusion" among the Plaintiffs and others to block the APA from banning its members from
participating in any way in the interrogation process.
85. The Task Force consisted of 10 members: three military officers who had experience
consulting to national security interrogations, including Plaintiffs Banks and James; three civilians
who had previous military experience; and four members who had experience in ethics, human
rights, and related issues. The military members of the task force participated as private citizens
and not in their capacities as members of the military. Dr. Behnke was to provide staff support.
86.

Several observers, including Dr. Newman, were also named for the Task Force. They could

not vote, and Dr. Newman did not have access to the Task Force listserv. Although Hoffman claims
that Newman "led much of the task force discussions throughout the weekend" (Hoffman Report,
p. 271), that assertion is directly contradicted by detailed, contemporaneous notes of the
proceedings, which show that Newman spoke less frequently than many others. Hoffman relies on
those notes extensively for other purposes, describing them as providing the most "complete
picture" of what occurred at the meeting (Hoffman Report, p. 264).
87.

The Task Force met via e-mail from April 22, 2005, to June 26, 2006, with two members

acting from Massachusetts. The Task Force met in person only once, in Washington, DC on June
:24-26, 2005. At the conclusion of those m~etings, it recop:unended twelve stateme,p.ts about the
ethical obligations of AP A members (the PENS Guidelines).
88.

Early during the week of June 27, 2005 the APA Ethics Committee approved the PENS

Guidelines "as appropriate interpretations and applications of the American Psychological
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Association Ethical Principles of Psychologists and Code of Conduct (2002)." The_PENS
Guidelines do not represent changes to the Ethics Code.
89. The PENS Guidelines were then sent to the Board, including Dr. Daniel, the Board member
,

.

resident in Massachusetts. Faced with new articles in the press, on July 1, 2005, then-APA
President Dr. Ron Levant asked the Board to declare an emergency that would allow it to vote on
the recommendations immediately, and asked it to approve them without modification. The Board
approved the PENS Guidelines over e-mail the same day, and they were released to the public the
next day.
90.

On August 29, 2005, after the APA Council, including its Massachusetts members,

endorsed the PENS Guidelines, it issued a press release calling the PENS Guidelines "strict" and
not open to exceptions. That release, which contradicts Hoffman' s claims about the Guidelines'
motivation and effect, was available to him but omitted from his Report. It is still available online
(emphases added):
•

AMERICAN PSYCHOLOGICAL ASSOCIATION

August 29, 2005

APA Council Endorses Ethical Guidelines for Psychologists Participating in
National Security-Related Investigations and Interrogations
WASHINGTON • The American Psychological Association (APA) Council of Representatives, Iha Assoelation's governing body, has
endomed a Task Foma Report on Psychological Elhlcs and NaUonal Security today lhat sets f o r l h e m l i ) ~ f or
psychologists• participation In nallonal securily-mJatad Investigations and Interrogations.
Followlng Iha rsoommendatlona of Iha Taak Force, the APA Council of Re · maentaUves reafflnned an AssoclaUon resolutton against
torture and other cruel, Inhuman, or degrading treatment

M • !IIPIAGDWMM 1'1& Task Fores •-d that psychologists are bound by the AssoclaUon's Ethics Code In all their

professional actMUes, Mg&rdless of whether they Identify themselVes es 'psychologists,' 'behavioral scientists' or some other temi.
Thtt Council of Represanlatlvea dlreclad the Ethics Committee to review a propoaed change to the Asaoclatlon'a Ethics Code,
which WOUid assure that psycholog1818 faced with a conflict between ethics and law follow only those laws that are 'In keeping with
baalc principles of human righ!IS.' The APA Council of RepresentaUves also voted that orecllble evidence or unethical behavior
ehould ba referred to the APA Ethics Committee, the body charged with Investigating and adJudlceUng ethics complaints.

C. The Critics on Whom Hoffman Relied

91 . In addition to Risen's book and other reporti~g, Hoffman relied heavily on three long-time
critics of the APA and the Plaintiffs: Soldz, Dr. Steven Reisner, and Mr. Nath~iel Raymond
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V.

HOFFMAN AND SIDLEY'S THREE PRIMARY CONCLUSIONS ARE FALSE
AND DEFAMATORY PER SE

92.

Documents and other facts prove that Hoffman's three primary conclusions are false, and

that he knew they were false or acted with reckless disregard of whether they were false when he
published the three versions of the Report to the Special Committee, Board, AP A members, and
the public. Those factual statements are defamatory per se because each alleges behavior that is
incompatible with the Plainttffs' continued practice of their professions and, taken together, they
allege the criminal activity of colluding to enable torture.
93.

Far from "present[ing] as many facts as we were able to discover" (Hoffma;n Report, p. 8)

as the Report claims, "or following all the evidence wherever it may lead," as was his charge from
the AP A Board, the Report omits key documents , quotes selectively from others, and misstates
key facts.
94.

The most relevant omitted documents were in Hoffman's possession, seen by his team

during its investigation, or referenced in other documents from which Hoffman quotes. In fact, as
specified below, some of these documents were included or referred to in the Report's voluminous
supporting binders (6,000-plus pages) but purposely omitted from the text of the Report itself. Still
others would have been easily found if Hoffman had followed leads provided by Plaintiffs Dunivin
and James, as specified below.
95.

Moreover, as several of those interviewed by Hoffman have stated, he quoted selectively

and misleadingly from their interviews or misstated their views. As the Complaint previously
described, Plaintiffs now 15 affidavits and nine other statements from witnesses interviewed by
Hoffman and his team that attest to these facts.
96.

This pattern of selective inclusion, distortion, avoidance, and omission doe's not result

because Hoffman simply forgot a relevant point, overlooked a few documents, or omitted an
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important fact. Rather, it is a clear and intentional pattern of obfuscating the truth by selecting only
those facts which support his false conclusions and consciously omitting or intentionally avoiding
contradictory evidence that would not fit into the false and defamatory narrative provided by Soldz
and the other Accusers.
97. The following paragraphs specify the documents and facts that demonstrate the
Institutional Defendants knew that each of the Report's three primary factual conclusions was false
or that they acted with reckless disregard of whether it was false. The documents and facts that
demonstrate that Soldz knew his factual statements were false or made them with reckless
disregard of whether they were false are set forth in Section I above under the heading "Evidence
of Actual Malice in Soldz' s Statements."

A. Material in Hoffman and Sidley's Possession Demonstrates They Knew His First
Conclusion Was False or Acted in Reckless Disregard of Its Truth
98.

The Report's first and most prominent false conclusion alleged the following :
" ... key APA officials, principally the APA Ethics Director [Dr. Behnke] joined and
supported at times by other APA officials, colluded with importarit DoD officials to have
APA issue loose, high-level ethical guidelines that did not constrain DoD in any greater
fashion than existing DoD interrogation guidelines." (Hoffman Report, p. 9)

This summary conclusion was supported by the following false factual assertions:
" .. . then-existing DoD guidance . . . used high-level concepts and did not prohibit
techniques such as stress positions and sleep deprivation ...." (Hoffman Report, p. 12)
"... it was well known to AP A officials at the time of the [PENS] report that the Bush
Administration had defined 'torture' in a very narrow fashion ... ." (Hoffman Report, p. 12)
The paragraph containing the sentence above clearly and falsely leads the reader to conclude that
this narrow definition remained relevant in 2005, when it had it fact been withdrawn long before
the PENS Task Force met.
"... abusive interrogation techniques had occurred in the past and that there was a
substantial risk that they were c_ontinuing ... [there was] an intentional effort not to dig into
these concerns and allegations to try to determine whether they had occurred or were still
41

occurring. . . . there was a deliberate and strategic attempt not to inquire .... " (Hoffman
Report, pp. 66-67)
99.

At its core, the conclusion falsely asserts that existing military interrogation policies in

June 2005 were too loose to constrain abusive interrogations and permitted such techniques as
abusive sleep deprivation and stress positions. On that foundation of sand, Hoffman then falsely
asserts that the Plaintiffs, among others, wanted the PENS Guidelines to be just as loose to allow
for ongoing abuses and turned a blind eye to whether abuses were continuing. ·

100. In fact, the then-existing military policies - some_of which the military Plaintiffs helped to
draft - were restrictive and were incorporated by reference into the PENS Guidelines. And the
PENS participants were fully aware of the history of abusive interrogations, which were discussed
in documents circulated at the PENS meetings. Hoffman reviewed those documents but omits them
from his Report. Hoffman's false and defamatory conclusion turns truth on its head.

101. In particular, the Report:
•

Distorts and omits key pieces of the history of governmental and DoD policies governing
military interrogations. First, although Hoffman fleetingly acknowledges on a page far into
the Report (p. 153) that the Bush Administration memoranda narrowly defining "torture"
had been withdrawn well before the time of PENS, throughout the Executtve Summary
and elsewhere he incorrectly emphasizes the outdated policies as the context for the PENS
Task Force's work. Second, the Report consistently conflates military and CIA policies at
a time when they had dramatically diverged, with military policies becoming increasingly
restrictive, and omits policy statements from late 2003 to early 2005 that applied
specifically to the Department of Defense and therefore to military psychologists.
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•

Omits the updated regional military policies that contained even more restrictive
prohibitions against abusive interrogation techniques, including techniques that Hoffman
claims were permitted, and instead analyzes outdated regional policies.

•

Fails to disclose that the most recent policies, which would have included the regional
policies in Afghanistan, Iraq, and Guantanamo, were expressly incorporated by reference
into the PENS Guidelines, along with the relevant Geneva conventions.

•

Fails to describe the role the military Plaintiffs played in writing the regional policies, as
well as taking other steps to prevent abuses at the sites to which they were posted.

•

Omits articles and other documents passed out during the PENS meeting that focused on
the abuses that had occurred at interrogation sites, and omits the prominent role that one of
the Task Force members, Michael Gelles, played in calling abuses to the attention of the
then-General Counsel to the Navy, Alberto Mora.

102. The

Report's

pattern

of intentional

omissions,

purposeful

avoidances,

and

mischaracterizations is fatal to its first conclusion. It represents the "deliberate avoidance" of
which Hoffman accuses the Plaintiffs: a "deliberate and strategic" effort to avoid information the full and accurate history of the military policies and the role the Plaintiffs played in drafting
and implementing them - that would have destroyed his argument.

J. U.S. Policy Governing Nanonal Security Interrogations 2003-2005: Department of Justice
and DoD Policies Became Increasingly Restrictive
103. The events Hoffman was hired to investigate took place in the context of a history of
shifting military policies governing interrogations. In the years 2002-2005, these policies were
changed a number of times, and those changes ultimately led to increasingly strict policies that
prohibited the very techniques Hoffman claims were permitted by the "existing DoD guidance"
(Hoffman Report, p. 12).
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104. Prior to 9/11, Army interrogators had relied on the guidance of the Army Field Manual
(FM 34-52), which contained specific and explicit directions as to which interrogation techniques
were allowed and which were prohibited because they were considered abusive or cruel, inhuman,
or degrading treatment.
105. After 9/11, memoranda issued in late 2002 and early 2003 by the Department of Justice
Office of Legal Counsel (OLC) expanded the range of interrogation techniques that would not be
regarded as "torture" beyond those expressly permitted in FM 34-52. On the basis of those
memoranda, on December 2, 2002, Secretary of Defense Rumsfeld authorized an expanded set of
techniques for the DoD. Those techniques, however, were different from the "enhanced
interrogation" techniques approved for use by the CIA, which operated under separate legal
guidance. (Hoffman did not conclude that the AP A colluded with the CIA to affect the PENS
Report (Hoffman Report, p. 9).)
106. Rumsfeld' s December 2002 authorization was rescinded in part on January 15, 2003. From
January 16, 2003, until the time of PENS, the authorized techniques did not include the abusive
techniques that Hoffman falsely claims were allowed in June of 2005 . Moreover, on April 15,
2003, Rumsfeld put in place additional restrictions that further limited the allowable techniques.
107. In late 2003, in response to the reports of abuses in Iraq, Afghanistan and Guantanamo, the
Armed Forces began what would become a series of investigations into mili~ detention
facilities. Beginning in early 2004, these investigations were followed by numerous public
government hearings. The reports of two of those investigations, the Church and Schlesinger
investigations, unequivocally stated that none of the abuses that occurred were "authorized"
because of the temporary expansion in allowable techniques. Instead, they were the result of
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behavior that went beyond the ?.,Uthorized interrogation techniques. Each of those reports was in
Hoffman's possession and included in the supporting documents provided with the Report.
108. As a direct result of these events, starting in late-2003 policies governing interrogations
became increasingly specific and rigorous. The Hoffman Report fails to describe these changes
accurately. Instead, it obscures or distorts the relevant history and leads the reader to believe that
the Bush Administration's temporary expansion of permitted techniques was still in place by the
time of PENS - even though the later developments were discussed and reported on extensively
in the media beginning in late April of 2004, a full year before the PENS meetings.
109. As the Armed Forces investigations began, the OLC separately began to reconsider the
legal guidance given to support the interrogation program in both the DoD and CIA. In late 2003,
the OLC withdrew orally the early-2003 memorandum on which the DoD had primarily relied for
an expanded definition of legal interrogation techniques. (In June of 2004, it withdrew the late2002 memorandum that provided legal guidance for the CIA.)
110. Then, in December of 2004, the OLC issued another memorandum affirming that
interrogations were again governed by a broader definition of torture and by the United Nations
Convention Against Torture (CAT), which is incorporated into 18 US Code Section 2340 and
therefore governs the conduct of interrogations.
111. Finally, on February 4, 2005, five months before the PENS Task Force meetings, the OLC
issued an additional legal opinion confirming its withdrawal of its 2003 guidance and also
confirming the strict and authoritative guidance provided in the Philbin testimony described below.
That OLC opinion and its attachments are attached hereto as Exhibit C and fully incorporated
herein by reference.
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112. Despite this clear history, the Report's Executive Summary asserts that the Bush
Administration's narrower definition of torture contained in the- withdrawn memos was the
relevant reference point for the "existing" military guidelines of which Hoffman writes, and was
in place at the time of PENS (Hoffman Report, pp. 3-4, 12).
113. On July 14, 2004, Associate Attorney General Patrick Philbin's testimony for the House
Permanent Select Committee on Intelligence analyzed the relevant statutes, treaties, and
'
'

constitutional provisions as applied to the 24_techniques then allowed for use at Guantanamo Bay
(and, by incorporation, the 17 techniques then allowed for use in Iraq and Afghanistan). While
those techniques included sleep adjustment (sleeping during the day rather than at night, for
example), they did not include sleep deprivation or stress positions. Philbin made it clear that
abuses, or techniques that fell outside the parameters he described, were punishable under a
number of statutes and treaties as well as under the U.S. Constitution. This testimony became the
legal guidance for the DoD in late summer of 2004 and remains to this day a foundation for the
legal underpinnings of the new Army Field Manual, which has been lauded by Senator John
McCain and human rights groups as well as the APA as the appropriate bulwark against abusive
interrogations. See Exhibit C.
114. Soldz's continued false statements deny the existence of these policies, despite his having
been given direct evidence ofthem. 24
115. At various points in this timeline, the DoD guidance for interrogations diverged
significantly from the CIA guidance. DoD was governed by its own policies. By the time of the
Philbin testimony at the very latest, those policies clearly did not authorize abusive techniques and

24
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were certainly not "loose." A3 Hoffman -1states he was told by one of the architects of the CIA
program, Dr. James Mitchell, "DoD was genuinely interested in adhering to the Ethics Code and
was seeking clarity about its guidelines, whereas the CIA would not have changed its operational
decisions based on the ethical statements of a professional association" (Hoffman Report, p. 144).
116. Hoffman inexplicably fails to describe accurately these developments in late 2003, 2004
and early 2005 (Hoffman Report, p. 153). Instead, he purposefully omits critical details of the
history. This is no accident: the Report cites a number of materials that reference Mr. Philbin' s
testimony, the approval of the specific 24 techniques, and the timeline of policy changes in detail,

as well as other materials that either discuss or refer to a discussion of the strict limitations in place
by 2004.
117. For example, in his discussion of the outdated OLC memoranda on which he relies,
Hoffman cites extensively from The Terror Presidency by Jack Goldsmith and The Dark Side by
Jane Mayer. Each book describes the correct timeline o:fpolicy changes, at times within pages of
information Hoffman does cite. But Hoffman intentionally omits references to the pages
containing the accurate timeline. These books and other reporting about this period make it clear
that, by the end of 2003, and certainly by the time of Philbin's public testimony, only the 24
techniques discussed in his testimony were authorized. They did not include the abusive techniques
of sleep deprivation and stress positions that Hoffman falsely claims were allowed in June of 2005
(Hoffman Report, p. 12). If Hoffman had included this information, he would have had to tell a
much different story, a story that contradicted the claim by the Accusers, including Soldz, that the
Plaintiffs wanted guidelines that permitted torture and turned a blind eye to whether it was
occurring.
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118. In addition, the Schlesinger Report, the Report of the Independent Panel to Review DoD
Detention Operations which was publicly released in August of 2004, listed exactly which
interrogation methods were approved for use in Iraq, Afghanistan, and Guantanamo. As stated
previously, the Schlesinger Report was contained in Hoffman's supporting documents, but
Hoffman, again inexplicably, failed to mention the list in the text of his Report. The Schlesinger
Report makes it clear that the techniques Hoffman claims were authorized were not authorized in
June 2005.
119. Thus, the relevant information about the interrogation policies actually in place in June
2005 was in Hoffman's possession and was also pointed to by other documents in his possession.
He purposefully omitted the critical facts in order to claim that out-of-date policies withdrawn over
a year earlier, as the media reported in May and June of 2004, were still relevant at the time of
PENS in June of 2005 .
120. In what amounts to clear additional evidence of the purposeful avoidance of the truth, even
after having been pointed to these documents and policies Hoffman and the AP A refuse, after
almost two years, to acknowledge and correct the Report's distortions, omissions, and
mischaracterizations. This has allowed the media and the Accusers led by Soldz to continue to
defame Plaintiffs, causing irreparable damage to their careers.
121 . Similarly, Soldz, after being pointed to clear evidence that his allegations about Plaintiffs'
participation in or enabling of abusive interrogations or torture were false and defamatory,
continues to make them. Over the last year, he has done so while being a member of the AP A's
governing Council and with the full knowledge of the APA's counsel, whose attention was drawn
to this fact in August 2017.
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2. The Regional Military Policies Were Even More Specific and Restrictive
122. From March to May 2004, the Army Field Manual (FM 34-52) restrictions against abusive
interrogations were reinforced by a series of more restrictive local policies governing detention
operations in Iraq, Afghanistan, and Guantanamo. Generals in each of those locations issued firm
and clear public (non-classified) orders restricting interrogation methods that were reported on by
the media. Military policy allows local and regional orders to be more restrictive than DoD
Pentagon-level policy. By the time of PENS this was indeed the case, in part due to the efforts of
the military Plaintiffs in drafting and implementing the local rules and regulations that would
implement on the ground the policies created by those senior in command.
123. By June of 2005, when the PENS Task Force met, the DoD interrogation policies in force
at each of those locations were even more specific and forceful in their prohibitions against abusive
interrogations than the already restrictive DoD policy. They also clarified that the rekyant Geneva
Conventions applied, although the DoD continued to debate the formal legal applicability of the
Geneva Conventions until June of 2006.
124. On May 6, 2004, the general in command for Iraq and Afghanistan, General John Abizaid,
issued an order clarifying that only the 17 interrogation techniques in FM 34-52 were authorized
for use in all DoD facilities under his command. This order was memorialized in the Church
Report, a report on the interrogation of detainees completed by Vice Admiral Albert T. Church,
the Navy Inspector General, in March 2005. Hoffman cites that report for other purposes.
125. Numerous media reports,.some citing a Pentagon announcement on May 14, 2004,.r efer to
the strict prohibitions and limitations then put on interrogation methods. These reports appeared
~n The New York Times and Chicago Tribune and on CNN, ~mong other places. 25

25

http://www.cnn.co m/2004/WORLD/meast/05/ l4/iraq.abuse/
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126. In March 2004, after General Jay Hood arrived at Guantanamo, he issued a policy
prohibiting, among other techniques, stress positions and sleep deprivation, which Hoffman claims
were still permitted in June 2005. This policy was referred to in the Schmidt Report on
interrogations at Guantanamo, released in April 2005 . Hoffman includes that report in his
supporting documents, and he also interviewed an interrogator who would have told him about the
very restrictive Guantanamo poiicy had he asked.
127. The March 28, 2005, Guantanamo SOP governing BSCTs (drafted by Col. Dunivin in
.

~

consultation with Col. Banks) obligated them not only to abide by the Geneva Conventions and
local policies, but also to report any interactions that were considered unsafe, unethical, illegal or
in violation of applicable policies and procedures. See Exhibit B which is fully incorporated herein
by reference.
128. This SOP was actually contained in the Report's voluminous document binders, but not
indexed there or referred to in the text of the Report. It was also contained in files for an AP A
ethics investigation that Hoffman's team reviewed at least twice. In one of those files, the policy' s
date had been circled with a handwritten annotation reading ''Note," making it impossible to ignore
that the policy was in effect at the time of PENS and was drafted at a time when, as the Report
noted, Col. Dunivin was serving at Guantanamo.
129. In the text of his Report, however, Hoffman instead analyzed extensively an outdated SOP
(Hoffman Report, p. 214). As is evident from footnote 923, he retrieved that SOP from at least two
sources that actually also included the updated SOP. Hoffman questioned Col. Dunivin extensively
about the outdated SOP. But he repeatedly refused to give her the questions she would have had
to provide the DoD to receive clearance to discuss other policies that she had drafted during her
time at Guantanamo.
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130. As just one example of the amount of evidence amassed by Plaintiffs showing actual malice
on the part of the Institutional Defendants, Plaintiffs can demonstrate that Hoffman and his team
had the updated SOP in their possession five times. Although it and other documents render the
Report's first conclusion demonstrably false, Hoffman and Sidley omitted it from the Report.
Despite having been rehired by the AP A to analyze this and other omitted documents, he has not
done so.
131 . Soldz has also been pointed to this SOP on multiple occasions and to the fact that it and
similar policies were expressly incorporated into Statement Four of the PENS Guidelines. Yet he
continues to falsely assert that the Plaintiffs and the APA were complicit in enabling torture.

3. The PENS Guidelines Incorporated the Updated and Restrictive Policies
132. Given the role of Plaintiffs Banks and James in helping to put local policies in place, it is
no surprise that those policies, along with the relevant United Nations and Geneva conventions,
were incorporated by reference into Statement Four of the PENS Guidelines (emphasis added):
Psychologists do not engage in behaviors that violate the laws of the United States,
although psychologists may refuse for ethical reasons to follow laws or orders that are
unjust or that violate basic principles of human rights. Psychologists involved in national
security-related activities follow all applicable rules and regulations that govern their roles.
Over the course of the recent United States military presence in locations such as
Afghanistan, Iraq, and Cuba, such rules and regulations have been significantly
developed and refined. Psychologists have an ethical responsibility to be informed of,
familiar with, and follow the most recent applicable regulations and rules. The Task
Force notes that certain rules and regulations incorporate texts that are fundamental to
the treatment of individuals whose liberty has been curtailed, such as the United Nations'
Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or
Punishment and the Geneva Convention Relative to the Treatment of Prisoners of War.
133. Hoffman had to have reviewed Statement Four because he cites other language from it. So
important was the language incorporating the local policies that it appears in the first draft of the
original nine principles of the PENS Guidelines. That draft was created by noon on the first day
of the PENS meetings. Hoffman references the draft twfoe on page 273 of the Report and includes
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it in his supporting materials. But he ignores the language that expressly creates an obligation to
"follow the most recent applicable regulations and rules" - including the regional policies in
Afghanistan, Iraq, and Cuba. That language directly contradicts his false assertions that
psychologists in regional facilities were not bound by the United Nations conventions (Hoffman
Report, p. 305). (See below for an excerpt from Jean Maria Arrigo's notes of the first morning of
the PENS meeting, as contained in Hoffman's source material binders and referred to on page 264
of his Report as providing "the most complete picture of what occurred during at the meetings."
(Hoffman Report, p. 264) )
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134. In what amounts to clear and unequivocal evidence of actual malice under relevant case
law, even when Hoffman was hired to fix the Report's statements regarding these military policies,
and with his attention called specifically to the relevant language , neither he nor the AP A have
taken any steps to fix his false and defamatory statements. The AP A continues to prominently
display the Final and the Revised Report on its website, wtere it continues to support the ongoing
.
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135. During the PENS meetings, Banks and James were highly vocal about their belief that the
·:.·

relevant Geneva Conventions unquestiqnably applied to interrogations, despite disagreements at
higher levels of government. Even Dr. Jean Marie Arrigo, one of the Plaintiffs' most vocal critics,
noted that James and Banks both stated that position. In an e-mail to Hoffman on March 1, 2015,
Banks reiterated his belief that the Geneva Conventions had always applied to interrogations,
despite disagreements at higher levels of government.
136. These facts are omitted from the Hoffman Report. Instead, he leads the reader to believe
that the DoD task force members did not want the Geneva Conventions to apply (Hoffman Report,
p. 274), and he omits the actual text of Statement Four that makes it clear they did apply.
137. In addition, in a transcript of an audiotape Dr. Arrigo made contemporaneously with her
arrival home on the last night of the PENS Task Force, she repeatedly mentions that the military
members oftbe.:rask Force were adamant about their desire to curtail abuses and to have military
. ·standard operating procedures (SOPs, such as the one in Exhibit B) serve that
purpose. That
.

audiotape and transcript, which provide a different narrative of the PENS meetings than the one
Hoffman creates, was omitted from his Report, although he relies on other material in her archives
(Hoffman Report, p. 7). That contemporaneous audiotape directly also contradicts portions of her
later story of what happened during the PENS meetings.
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4. The Military Plaintiffs Took a Leading Role in Creating Policies and Procedures to Prevent
Abusive Interrogations
138. In the aftermath of the abuses at interrogation sites after 9/11, BSCTs, including Plaintiffs
Banks, Dunivin, and·James, were called upon to help put in place policies to prohibit abuses and
to report any of which they became aware.
139. As the abuses at Abu Ghraib began to emerge, Col. Banks was ordered to work with the
Army' s Inspector General to investigate and decide how to prevent future abuses. He then asked
Col. James to serve in Iraq, with the role of drafting policies and instituting procedures to prevent
abusive interrogations. Col. Dunivin volunteered to play a similar role at Guantanamo.
140. Hoffman provides none of that contextual background, nor did he ask the military Plaintiffs
about it during their interviews. They could not have known that it would become so relevant
because the investigation's focus had changed without their knowledge, and, therefore, they did
not know enough to insist on volunteering the information.
141 . Col. Banks became an author of the Army Inspector General's report, issued in July of
2004, on detainee operations in Iraq and 4-fghanistan. The report listed.all of the provisions of the
Geneva Conventions that applied to interrogations and detainee operations, including, for example,
"[n]o degrading treatment." And, at the time of PENS, Col. Banks was consulting to the Army on
a revision to the Army Field Manual that, as a New York Times article reported, was to contain
even more specifics about prohibited interrogation techniques.
142. In stark contrast to Hoffman' s allegations about the military Plaintiffs' intentions,. Senator
Levin, in his remarks when releasing the Senate Armed Services Committee Report in April of
2009, noted that military psychologists - inpluding Col. Bm.}k.s - warned against _
ti!-~, u~y o( harsh
techniques as early as 2002: "On October 2, 2002, Lieutenant Colonel Morgan Banks, the senior

54

Anny SERE [Survival Evasion Resistance and Escape] psychologist, warned against using SERE
training techniques during interrogations in .an e-mail to personnel at GTMO ... ."
143. Col. James, while on a plane to Iraq, outlined the beginnings of a SOP to prevent abuses.
The first restrictive Iraq SOP was put in place in May of 2004, expressly prohibiting sleep
deprivation and stress positions and incorporating the Geneva Conventions. While in Iraq, Col.
James trained staff on appropriate interviewing techniques that were consistent- with -those
documents.
144. Col. James noted at least twice on the PENS listserv that restrictive policies were in place
at the time of PENS that prohibited the abuses alleged to have occurred in earlier years. Although
Hoffman had the listserv communications, and although Col. James mentioned the policies in his
interview, Hoffman did not ask the obvious and important question: what did the policies say?
145. Col. Dunivin was involved in drafting the Guantanamo SOP that instructed BSCTs to
ensure interrogation policies were followed and to report violations. As she stated in an e-mail to
the then-APA President-Elect, Col. Banks helped consult on the language in that SOP. Col.
Dunivin' s e-mail is not referred to in the Report ·but is available in Hoffman's supporting materials.

;u.

Material in Hoffman and Sidley's Possession Demonstrates They Knew Jlis Se~ond
Conclusion Was False or Acted in Reckless Disregard of Its Truth

146. The Report's second primary conclusion stated:
.. .in the three years following the adoption of the 2005 PENS Task Force report as APA
policy, APA officials engaged in a pattern of secret collaboration with DoD officials to
defeat efforts by the APA Council of Representatives to introduce and pass resolutions that
would have definitively prohibited psychologists from particip~ting in interrogations at
Guantanamo Bay and other U.S. detention centers abroad. The principal APA official
involved in these efforts was once again the AP A Ethics Director, who effectively formed
an undisclosed joint venture with a small number of DoD officials to ensure that APA's
statements and actions fell squarely in line with DoD's goals and preferences. (Hoffman
Report, p. 9)
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147. Not only in the three years following the PENS report but up until 2016, the APA
repeatedly discussed the possibility of a totc:11 ban on its members' participation in th~ nationalsecurity interrogation process. The issue was openly debated on Council floor and in numerous
meetings, including a mini-convention on the topic. The APA stated this emphatically in a letter
to the Boston Globe in 2008 responding

to an article by Soldz.

26

Afterthe Report's publication,

the Council voted in favor of the ban but then, in August 2016, it rejected the inclusion of a ban in
the Ethics Code, which would have rendered it enforceable. Soldz continues to falsely claim that
the policy ban is enforceable against military psychologists.27
148. The claim that the Plaintiffs colluded to defeat the ban over a decade is contradicted by the
clear evidence of an open and ongoing debate, as described in the AP A letter to the Boston Globe
and elsewhere. Hoffman had that evidence in his possession, including evidence he obtained from
Soldz. Transcripts of those debates still exist and other documents online refer to them. Hoffman
failed to include this exculpatory documentation in his Report - although it was easily available
on the APA website, among other locations.
149. Here as throughout the Report, Hoffman repeatedly and intentionally mischaracterizes as
malign and collusive the communications that are a normal part of the exchanges about issues
within an organization and between an organization and its constituent interest groups. If Hoffman
had not used those inaccurately described communications as ammunition to make the case for his
conclusions, but had instead described and viewed them objectively by comparison to other policy
debates within the APA and other organizations, his "collusion" theory would have collapsed.
(Hoffman Report, pp. 446-449)

26

http://www.apa.org/news/press/response/ globe.aspx
https://psychcentral.com/blog/mnerican-psychological-associations-new-torture-policy-i stmenforceable/
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C. Material in Hoffman and Sidley's Possession Demonstrates They Knew
His Third
Conclusion Was False or Acted in Reckless Disregard oflts Truth
150. Ethics complaints against Col. James and one of his mentees at Walter
Reed Medical
Center, Major John Leso, had been filed with the AP A. The complaint against
Col. James was
closed in 2007 due to lack of sufficient documentation for a cause of action, and the

Leso complaint

was closed, after years of investigation, in 2013.
151. The Report 's third conclusion asserts that these and other ethics complaints
were

handled

in an "improper fashion by the AP A in an attempt to protect these psychologists
from censure"
(Hoffman Report, p. 10). This conclusion leads the reasonable reader to believe
that there was
some merit to the underlying ethics complaints and that Behnke used his positio
n to ensure that
the complaints were not properly handled.
152. In a continuation of the pattern of misleading and obfuscatory reporting, Hoffm
an fails to
identify any conduct by Col. James that would deserve censure or any substan
tive procedure not
followed by Dr. Behnke. Instead, to make his claims Hoffman once again omits
or distorts key
facts that were in his possession.
153. First, Hoffman fails to state that the same complainant who filed the
APA complaint
against Col. James filed multiple complaints against James with two state licensin
g boards (with
the help of a Harvard Law clinical faculty member), and that no board, and no court

reviewing any

of those state board decisions, had found those allegations to have any merit.
At this point, Col.
James' conduct has been the subject of at least seven actions, none of which
has been upheld .
Nevertheless, Soldz continues to suggest that the licensing boards did not investig
ate James'
actions, despite clear evidence to the contrary.
154. Moreover, the Martinez-Lopez Report, the report of an investigation for the
Army

Surgeon

General into detainee medical operations that covered the periods when Col. James
was working
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in Iraq and at Guantanamo, states unequivocally that there was "no indication that BSCT personnel
participated in abusive interrogation practices" and "clear evidence that BSCT personnel took
appropriate action and reported any questionable activities when observed." That report is still
available online.
155. Although Hoffman references the Martinez-Lopez Report for his own purposes, as Soldz
and his colleagues have done for years, he ignores those exculpatory findings. Instead, he employs
a tactic of inferring the worst used throughout the Report. Quoting directly from the Accusers'
allegation, he states that Col. James was present at Guantanamo when the "most serious abuses"
were occurring, thus coaxing readers who do not know the facts to conclude falsely that Col. James
was involved in those abuses.
156. Second, Hoffman never describes policies or procedures for handling ethics complaints
that were ignored or violated. In fact, contradicting statements at the beginning of the Report, he
acknowledges towards its end that the handling of James' case was technically permissible under
the rules and procedures governing the APA ethics adjudication program (Hoffman Report, pp. 59
and 522).
157. In October of 2016, nine former ethics chairs issued a statement noting that Hoffman did
not identify a single procedure (except for a document possibly being placed in a wrong file) or
Board policy that had been violated. By using the word "improper," Hoffman leads the reader to
believe there was untoward behavior on the part of Dr. Behnke to protect military psychologists.
In fact, the word "improper" appears to mean that Hoffman, after the fact, merely finds fault with
the process that the APA Board had adopted as policy.
158. Third, as to the complaint against Major Leso, Hoffimm implies that the staff of the Ethics
office took little investigatory action beyond "conducting internet searches" (Hoffman Report, p.
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60). However, Hoffman and Danielle Carter, a second Sidley partner involved in the investigation,
had information in their possession that showed this statement to be false.
159. When Ms. Carter and an associate traveled to Michigan to review the Leso file, she found
a long list of the voluminous evidence the Ethics Office had gathered and analyzed.
160. That list had been given to the Board members as part of its review of the Leso matter in
February 2014. At that time, the Board received two substantive and detailed briefings from the
immediate past Ethics Committee Chair, Dr. James N. Bow, assisted by the Ethics Office director
(Dr. Behnke) and deputy director. These briefings not only provided the Board members with a
substantive overview of the ethics process in relation to the decision in the Leso matter, but also
allowed them ( and AP A executive leaders who attended the second briefing) to ask questions about
the process, the subject matter of the Leso complaint, and the decision to close it. The Leso case
file was made available to the Board.
161. No one on the Board objected to the closing of the complaint on the grounds that the Ethics
Committee should have proceeded against Major Leso, and none suggested at any time that the
complaint was handled improperly under the Ethics Committee Rules and Procedures. As the
Board stated at the time, it found the closing to be completely appropriate. This decision was also
reviewed by the Associate General Counsel of the AP A, Ann Springer.
162. On January 23, 2014, Dr. Kaslow (head of the Special Committee overseeing the
~.,t .ndependence_'~ of Hoffman' s investigation) issued a comtp.unication to the AP A- PJ~mbership
'
.
about the Leso matter. That communication, which is still available on the AP A website, stated:
Each ethics complaint filed with the AP A Ethics Office is individually and thoroughly
reviewed based on the available evidence. In keeping with the committee's rules and
procedures, and based on its commitment to due process, the committee moves to open a
specific case against a member only if certain conditions are met. Specifically, the Ethics
Committee bears responsibility for proving any charges of unethical behavior. Further, the
committee must base its actions on specific evidence of individual wrongful behavior that
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can be shown to be directly attributable to the accused. In the matter related to Leso, the
committee did not proceed with formal charges against Leso because it was determined
that the allegations could not be proven consistent with the committee's burden of
proof. The review process continued for an extended period of time (seven years) in order
to include additional information as it was released into the public domain. In other words,
as complete and careful a review of the available evidence was undertaken as possible. The
review consisted of evidence (as opposed to supposition) and was conducted in a manner
to ensure that the ethics process was kept insulat~cI from political pressureii.- _,, , ·: _
163. On February 20, 2014, the Board, headed by Dr. Kaslow, released another statement, which
is also still available on the AP A website. It states:
Due to the gravity of this case and the fact that the complaint was held open to allow for
the introduction of new information should it become available, rather than one committee
chair reviewing the file, two chairs reviewed it (in its entirety during their tenure). In
addition, rather than one individual from the ethics office reviewing the file, four
individuals did so: the ethics office director, the head of the office's adjudication program,
an ethics investigator and the former director of the ethics office. All six came to the same
conclusion. That based on the requirements set forth by the Ethics Committee Rules and
Procedures, the record in this matter, read in its entirety, did not support bringing formal
ethics charges against Dr. Leso.
164. Hoffman omitted this )nformation in his Report, and his list of attempted interviews
indicates that he did not even attempt to contact Major Leso to allow him to defend himself.
165. In addition, as former chairs of the Ethics Conim.ittee, including two Massachusetts
residents, noted in an October 24, 2016 letter, Hoffman failed to examine how the handling of
other matters compared to the handling of the matters on which he focused. If he had done so, he
would not have been able to conclude that those matters received improperly different treatment.
At most, the "flaws" he identifies - such as a too-limited approach that favored those accused were flaws in the processes created by the AP A Board, not an attempt by Dr. Behnke to protect
specific military psychologists from censure.
166. The facts above and the contents of the Leso file, or either alone, demonstrate that
Hoffman's conclusion, the third of the Report's main affirmative conclusions, is intentionally false
and defamatory and made with actual malice.
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167. Moreover, Hoffman failed to note that Dr. Kaslow, the head of the Special Committee that
oversaw Hoffman' s work, was involved in the Leso ethics decision. Because of that omission, Dr.
Kaslow was not named in the Report and therefore not recused from further involvement - and
left free to support the recommendation that Dr. Behnke be fired.
168. In total, five of the seven non-recused 2014 Board members, including Drs. Kaslow and
McDaniel, remained on the Board in 2015 . Because of their extensive involvement in the Board's
review of the Leso matter, they knew this third conclusion to be false, or acted with reckless
disregard of whether it was false, when the Board voted to republish the Hoffman Report.
169. In sum, the credible material Hoffman had in his possession as he wrote the Report
demonstrates that he knew his three primary conclusions and the factual statements on which they
·are based were false, or acted in reckless disregard of whether they were false. If he had done no
more than include the facts he intentionally omits from the Report, each of those conclusions would
have been directly contradicted and readers would have drawn very different conclusions.
170. In addition to the Report's false content, the facts about the conduct of the investigation,
the manner in which the Report was written, and the Institutional Defendants' and Soldz's conduct
since the release of the Report all demonstrate actual malice.
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VI.

THE INSTITUTIONAL DEFENDANTS' CONDUCT OF THE INVESTIGATION
DEMONSTRAT ES EVIDENCE OF ACTUAL MALICE

A. The Appointment of the Special Committee: The Roles of Ors. Kaslow and McDaniel
171 . When Hoffman was hired in 2014, Dr. Kaslow was President of the AP A and chair of the
Board. Dr. McDaniel was a member of the Board. They became two of the three members of the
· Special Committee, with Dr. Kaslow as chair.
172. The initial third member of the Special Committee was removed at the request of the
Accusers, led by Soldz. His replacement was forced to recuse herself when the Report was
published because she was named in it, although she had far less involvement in the underlying
events than Dr. Kaslow.
173. During the investigation, Ors. Kaslow and McDaniel had full control over the actions of
the Special Committee. They agreed to the investigation's expanded scope, which resulted in
Hoffman receiving at least five times more compensation than originally contemplated by the
Board.
174. At the time Dr. Kaslow became chair of the Special Committee, the Board had reason to
question whether she had the requisite judgment to undertake such a sensitive role. Once she
became chair, it had reason to exercise more oversight than it did.
175. For example, in e-mails to Dr. Behnke between October 2013 and March 2014, Dr. Kaslow
expressed distress over allegations made by a patient that she had engaged in a sexual-boundary
violation with him. (None of her exchanges with Dr. Behnke were confidential, as Dr. Behnke
explicitly informed her.) A sexual-boundary violation is one of the most serious allegations that
can be made against a psychologist. Dr. Kaslow stated that she was working with her attorneys to
prepare for a March 2014 mediation to settle the patient's claims.
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176. In a later e-mail, Dr. Kaslow expressed relief that the mediation concluded with a
settlement, towards which she paid $100,000 of her 'private money. Dr. Kaslow reportedly
informed Dr. Norman Anderson, the APA' s Chief Executive Officer, and gave him a letter of
resignation in case the matter became public. She stated that the public disclosure of the allegation
or settlement would require her to resign as the AP A president. Dr. Kaslow stated to Dr. Behnke
that she had not informed her state licensing board of this settlement.
177. Given this history, Dr. Kaslow should never have agreed to serve on, much less lead, a
committee formed to oversee potential ethical misconduct by AP A members.
178. Nor should the Board have allowed her to assume that role. Clearly, Dr. Anderson, a key
member of the AP A Board and Executive Management Group, knew Dr. Kaslow' s judgment was
questionable when the Board put her in charge the investigation, especially when it g9y~red ,events
in which she had been directly and substantially involved. Similarly, other members of the APA
Board requested a meeting with Dr. Behnke to discuss Dr. Kaslow' s lack of judgment and
professionalism.
179. As the investigation progressed, and as Hoffman and his team repeatedly violated the
acknowledged norms for conducting an investigation, Drs. Kaslow and McDaniel failed to
exercise effective oversight. Hoffman obscured the investigation' s scope and the questions he
began to pursue, misled the Plaintiffs about its goals, failed to warn them when the investigation
had clearly become adverse to their interests, and purposely avoided following leads that would
have produced facts that contradicted his narrative. The Special Committee allowed what was to
have been an independent investigation to ''.d~termine the ~a~ts" to become instead an_ iJ:1-vestigation
designed to clear them of responsibility, instead placing responsibility for the internal APA
controversy on a few key APA members who could easily be expelled.
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180. Once the Special Committee received the Hoffman Report, Dr. Kaslow knew that it
covered events in which she had been involved. At that point, she should have immediately recused
herself and explained to the Board the reasons for her recusal.
B. Obscuring the Investigation's Expanded Scope and Direction

181. In an e-mail to some of those whom Hoffman would interview, Dr. Kaslow stated that the
investigation's "sole objective" was to ascertain the truth ofRisen's allegations. The->re)evant time
period was specified as the Bush Administration. Hoffman did not find evidence to support Risen' s
allegations.
182. Early in his review, however, Hoffman met with Soldz and Reisner and Nathaniel
Raymond. As Hoffman and the Special Committee knew, these critics had collaborated closely
with Risen and served as sources for his reporting.
183. By the first week of January 2015, Hoffman had broadly expanded the scope of the review
beyond the context of the allegations made by Risen, in part at the urging of Soldz. Ultimately the
investigation even encompassed_events into 2014, far beyond the Bush Administration. This
expansion directly aligned with the Accusers' agenda, and in particular their publicly
acknowledged goal of overcoming what they wrongly , perceived to be statu~e-qf-.limitations
obstacles to holding the Plaintiffs and others criminally liable for acts in earlier years. Soldz
acknowledged that alignment in an interview shortly after the Report was first made available.
184. Thus, what had begun as a "review" with a specific purpose became a full-blown
"investigation" of the Plaintiffs' conduct and motives over the course of ten years, conducted
within the framework of a narrative constructed by their Accusers led by Soldz, who by his own
admission has written over 100 articles on the topic.
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185. The investigation's new direction was not disclosed to anyone other than the Accusers,
including Soldz, and the Special Committee. The Plaintiffs were kept in the dark and told not to
speak_to each other or anyone else about the investigation. Even in response to direct requests to
explain the investigation's focus, Hoffman repeatedly refused to clarify its scope adequately or to
inform the Plaintiffs what questions, beyond those initially posed by the Board, he was exploring.
186. For example, prompted by another New York Times article by Risen (April 30, 2015
(online)/May 1, 2015 (print)) that restated the Accusers' previous false allegations, Behnke asked
about the scope and questions being pursued no fewer than five times by e-mail over the next 24
hours. The most substantive reply he received stated only that "We are determining the scope of
our investigation such that it is consistent with what is outlined in the Board's resolution, public
statement, and our communications with the Special Committee." This exchange took place five
months into the investigation and two months before the Report was delivered to the Board. At no
later point did Dr. Behnke receive any greater clarity.
187. Similarly, on May 21 , 2015, a little more than a month before he delivered the Report to
the Board, Hoffman interviewed Col. Banks in his home. Col. Banks asked if Hoffman could
confirm the answers to the three questions about Risen' s allegations posed by the Board. Hoffman
confirmed that the answers were "no," but then said only, in effect, "we are looking at other
things," without providing more clarity about the new scope.
188. Because of Hoffman's and the APA's failure to clarify the investigation's expanded scope
or the questions on which Hoffman was focusing, the Plaintiffs could rely only on Dr. Kaslow' s
initial description of the investigation's limited scope (for those who received it) and Hoffman's
letter to those interviewed stating that he was "conducting the review in a completely independent
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fashion ... ." They were unable to take steps to protect themselves and, eventually, were blindsided
by false assertions without having been able to provide contradictory evidence.

C. Lack of Independence: Hoffman and Sidley's Over-Reliance on the Accusers and
Alignment with Their Goals

189. Far from treating the Plaintiffs and Accusers even-handedly and neutrally, as required by
his ethical duties, and public statements, Hoffman collaborated closely with the Accusers, led by
Soldz, while keeping the Plaintiffs at arm's length and in the dark.
190. As a result of that undisclosed collaboration, Hoffman failed to take an independent
approach, maintain the objectivity of the investigation, or present a neutral and objective review
of the evidence. Instead, Hoffman used the Accusers' perspective and the documents provided by
Soldz and other Accusers to construct a narrative into which he fit cherry-picked pieces of distorted
evidence. While the Accusers worked together to help Hoffman build his case, Hoffman told the
Plaintiffs not to speak to each other.
191. Documents, e-mails, and other evidence demonstrate Hoffman's overreliance on the
Accusers:
•

He acknowledged publicly, but not in his Report, that he set out to win their trust.

•

He promised the Accusers confidentiality, something not offered to the witnesses
supporting the Plaintiffs' accounts of the events in question. At the same time, he failed to
prevent the Accusers from selectively leaking infom1ation from their conversations with
him.

•

So close did the relationship between Hoffman and the Accusers become that, according
to one Accuser, they joked that when Hoffman needed a document, he called Dr. Soldz. 28

28

https://www.youtube.com/watch?v=i9u 1EOgeEqw
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•

Hoffman knew that many of the Accusers' allegations were to be published by Risen in a
New York Times article while his investigation was taking place. Shortly after that article
was published, Reisner stated publicly that he and Soldz had given "detailed updates" about
the document on which the article was based to Hoffman "every step along the way." But
Hoffman omits this fact from his Report.

192. Despite knowing about the close, undisclosed collaboration between Risen, whose
allegations sparked the investigation, and Soldz and the other Accusers on whom Hoffman relied,
he did not disclose, much less explore, those facts. Instead, he investigated the actions and motives
of only one side of the controversy. If he had turned his prosecutorial zeal to examining the
Accusers' "collusion," he would have had to tell a very different story about the genesis of the
charges he was investigating.
193. In late 2006, Ors. Reisner and Soldz, with the help of other psychologists, founded the
"Coalition for an Ethical Psychology" and several other organizations, such as "Withhold Your
Dues," an organization whose goal was to effect change in AP A policy by having members
withhold membership dues. They were joined in these efforts by Raymond.
194. Over the course of the next nine years, Drs. Soldz and Reisner and Raymond repeatedly
made false and defamatory allegations about the Plaintiffs and the APA. At times, they also worked
to file ethics complaints against psychologists who were involved in national security
interrogations.
195. A close examination of their actions and relationships shows that most of the accusations
against the Plaintiffs over the last decade originated with the three of them. They collaborated with
several national journalists, including Katherine Eban of Vanity Fair, Jane Mayer of the New
Yorker (who is married to James Risen's former editor at The New York Times), Mark Benjamin
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of Salon, and ultimately, James Risen Hoffman relies on reporting from all these journalists to
support his allegations against the Plaintiffs, but never discloses their relationships with the same
Accusers on whom he was relying, including Soldz.
196. Because Risen and some of the other reporters did not reveal their sources' identities,
readers were unaware that the same few sources - sources who had no first-hand knowledge were providing most of the information for articles accusing the APA and Plaintiffs of misconduct.
Thus, when Soldz or Raymond spoke to the press to accuse the AP A and Plaintiffs of colluding to
enable torture, they could point to Risen's book or other media articles as proof they were correct,
creating the impression of similar accusations from many independent sources. In fact, the articles
relied largely on information from the same unreliable sources: Raymond, Soldz and Reisner.
197. Predictably, given Hoffman's collaboration with the Accusers, the Report aligns with their
agenda: to have the APA ban psychologists' participation in the interrogation process, and to have
the Plaintiffs and others prosecuted domestically under the RICO statute and internationally for
war crimes. As previously noted, that alignment is demonstrated not only through the facts
Hoffman selectively chose to include or exclude but also by his use of language such as
"collusion," ''undisclosed joint venture," and "joint enterprise" that is typically applied to criminal
activity, as Hoffman, a former federal prosecutor, knew.
198. No reasonable reader could see the repeated use of those terms without assuming that
~riminal activity had taken place. And, indeed, press coyerage of the Report r~fl.~cted that
assumption. It was further reinforced by public statements from Soldz and other Accusers that the
Report directly supported their long-standing efforts to generate criminal and war-crimes
prosecutions.
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199. The use of this language reflecting the Accusers' goals is particularly reprehen
sible
because, after the Report's publication, Hoffman acknowledged privately in a meeting
with the
APA that he had found no criminal activity. 29 It is revealing that, at another closed-door
meeting
with the Council, Hoffman acknowledged that terms such as "behind-the-scenes coi:nmu

nication"

would have been more accurate than "collusion. " 30 And, as he knew but does not reveal
in the
Report, the FBI and Department of Justice had found no criminal wrongdoing after reviewin
g
much the same material that he reviewed.

D. Lack of Independence: Hoffman and Sidley's Alignment with the Interests of
Drs.
Kaslow and McDaniel, the Non-Recused Members of the Special Committee
200. The Board Resolut ion authorizing the review outlined the role of the Special Commit
tee:
[to] ensure that the independent review is completed in a thorough and independent
manner .. . . It is the intent of the Board that this review will be thorough and fully
independent. The sole pbjective of the review is to ascertain the truth about the allegations
described above, following an independent review of all available evidence, wherever that
evidence leads, without regard to whether the evidence or conclusions may be deemed
favorable or unfavorable to APA. The SC shall provide this instruction to the independent
counsel.
201. Despite that language, at the beginning of the investigation members of the AP A
Board
suggested (although unsuccessfully) that at least one of the Accusers should be part of the
Special
Committee.
202. As they stated in public interviews, the lone non-recused members of the Special
Committee, Drs. Kaslow and McDaniel, wanted to use the Hoffman Report to "unite" psychol

ogy.

Their strategy was to blame a "small number of officials" or "small underbelly" of psychol
ogists
or "small part of APA" who had been "involved in abusive interrogation techniques" - terms
Dr.

29

http://www.hoffmanreportapa.com/resources/F ormer%20APA%20President%20Says%20Steph
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30
http://www.hoffmanreportapa.com/resources/David%20Hoffman.pdf
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Kaslow used in an interview witli the media - to deflect accountability from them and from the
AP A's flawed governance procedures.
203. As early as February 2015, Dr. Kaslow discussed having the APA issue an apology. In
other words, she had reached a conclusion about the validity of the Accusers' allegations months
before the investigation was complete, and she was already fashioning a response.
204. As soon as the Report was received, Drs. Kaslow and McDaniel's agenda was served by
the hasty firing of Dr. Behnke, before he had been given adequate opportunity to respond to the
attacks against him, and by their public comments about the Report.
205. As they took these steps, Drs. Kaslow and McDaniel were not disinterested parties. As a
result of the investigation's expansion, it covered events- such as the ethics reviews and the debate
about banning psychologists' participation in the interrogation process - in which they and other
members of the Board had been significantly and directly involved. Kaslow and McDaniel had a
stake, therefore, in how their roles in those events would be portrayed in the Report. Even Soldz
has stated that APA governance officials - not only a "small underbelly" - knew and approved of
what was occurring within the APA during the entire period described in the Report.
206. Yet, despite their involvement in the underlying events, they were improperly not named
in the Report, as were others with equivalent involvement, and therefore were not recused from
the Committee' s or the Board's work. As a result, they were protected by a Report they had been
intimately involved in overseeing, including approving the expansion of its scope that resulted in
payments of more than $4 million to Hoffman's firm.
207. Moreover, they had substantial control over the actions of the Board and the APA in
response to the Report. Dr. McDaniel was President-Elect in 2015, when the Report was
republished, and President and chair of the Board in 2016 when, against the advice oftlle Council,
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it agreed to pay Hoffman $200,000 to produce a "supplemental" report. Plaintiffs have a statement
from a Board member to a third party that other Board members were instructed they could not
vote against re-hiring Hoffman.
E. Failure to Follow All the Evidence: Exculpatory Leads
208. The Report ignores entire areas of inquiry that, if presented in the Report, would have
fundamentally changed its narrative for a reader. Hoffman failed to interview key witnes~es and
~-

to explore Plaintiffs' exculpatory evidence because he knew the information would undercut the
false narrative he had adopted from Soldz and his colleagues_.' Yet his obligation was not to "build
a case" or present one side of the story, nor was his investigation constrained by time or cost as a
journalist might be. As the Board resolution authorizing his investigation stated, he was to
undertake "an independent review of all available evidence .. .."
209. The Report asserts that Hoffman interviewed "individuals from virtually every
perspective," including "all the principal AP A critics" and "numerous former government officials
including key individuals from the CIA and Defense Department." In fact, while he interviewed
"all the principal AP A critics" (more than 30, according to the Report' s list of interviewees), he
interviewed far fewer military or former military officials. In spite of his charge to follow all the
evidence, he failed to interview others who could have provided evidence critical to his false
assertions about the military Plaintiffs' actions and the "existing DoD interrogation guidelines,"
about which he makes false and extremely damaging factual assertions.
210. Two of the witnesses interviewed, one a former member of the military and the other a
civilian working for the Defense Intelligence Agency, have told the Plaintiffs that Hoffman's team
focused on issues largely irrelevant to their substantive work and did not focus on their first-hand
experience related to the subject of the investigation. One has stated in an affidavit obtained by
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Plaintiffs that, as early as December 2014, Hoffman was clearly targeting Dr. Behnke. She has
also stated that the interviewer inquired inappropriately into the nature of her personal relationship
with Dr. Behnke. In fact, she and Dr. Behnke were only social acquaintances who had met at
church and whose work was related.
211 . This witness had been honored twice by DoD for her exceptional achievements in
conducting and supervising humane interrogations. Had Hoffman' s team asked her, she would
have given him definitive information about "existing DoD interrogation guidelines" (Hoffman
Report, p. 9) and whether "enhanced interrogation techniques were occurring at Guantanamo at
the time of PENS" (Hoffman Report, p. 66). She would also have told Hoffman' s team that, by
the time of PENS, interrogation plans were computerized: interrogators had to choose from a list
of permissible interrogation techniques displayed in a drop-down menu, and the list included only
techniques listed in the Army Field Manual. None were the "enhanced interrogation" techniques
that Hoffman accuses the Plaintiffs to have colluded to allow in June of 2005 .
212. Another military witness, Dr. Gelles, has stated in an affidavit obtained by Plaintiffs that,
when he asked if Hoffman wanted to discuss the ethics complaint lodged against him, Hoffman
asserted it was not relevant. But Hoffman then wrote 10 pages on the subject in the Report,
slamming Gelles for unethical conduct in line with the Accusers' prior written accusations against
him.
213 . Col. Banks strongly suggested that Hoffman speak with Lt. Gen. (Ret.) Eric Schoomaker,
a former Army Surgeon General, who would have provided directly relevant information, based
on his first-hand involvement, about the ethical analysis that supported the definition of BSCTs'
role in the interrogation process. Hoffman acknowledged that was "a good idea" but did not follow
up.
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214. In addition to failing to pursue q~estions and conduct further interviews he knew would
provide additional credible information directly undercutting his false narrative, Hoffman failed
to ask Plaintiffs questions that would have elicited information about their efforts to halt abuses,
and failed to follow up adequately when they suggested relevant information. Those failures were
especially destructive because they did not know enough about the investigation's new direction
to insist on providing that information in the face of his apparent indifference.
215. In his interview, Col. James referred to policies governing interrogations repeatedly and
suggested that Col. Dunivin could provide them. Hoffman did not inquire further with Col. James
and did not follow up with Col. Dunivin.
216. Col. Dunivin asked Hoffman no fewer than six times by e-mail to provide questions that
would allow her to ask for clearance to provide relevant information, including information
relevant to regional policies. Despite focusing on an out-of-date policy in her interview, he never
provided those questions. Instead, he provided questions designed to get clearance only for
discussing the Army Medical Command's BSCT training course, a topic that fit into his predetermined narrative because he intended to falsely infer that Dr. Behnke inappropriately accepted
payment for teaching in that course.
217. At one point, Hoffman told Col. Dunivin in an e-mail that the only relevant facts were
about her interactions with the APA. In light of the Report' s focus on interrogation policies and
qonduct, and of his questions about the 2004 BSCT policy as a reference point for APA' s allegedly
collusive activities, that statement was profoundly misleading. Similarly, Hoffman told Behnke,
in response to Behnke's inquiry in a meeting with Hoffman, that the Bush interrogation policies
were not relevant. That representation was clearly false given what Hoffman went on to write in
the Report.
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218. Taken as a whole, this pattern demonstrates actual malice, including purposeful avoidance
of lines of inquiry that would have undercut the tale Hoffman spun in the Report.
F. Failure to Provide Standard Upjohn-Type Warnings or to Warn Plaintiffs When the
Investigation Had Become Adverse to Their Interests
219. When a lawyer conducts an investigation commissioned by an organization, it is standard
best practice to give Upjohn warnings (the corporate equivalent of Miranda warnings). Although
Upjohn warnings appear most often in interviews with a company's employees as a means of

clarifying the client relationship, the principle behind them applies more broadly to any person
who might be confused about the interests the lawyer serves.
220. In this investigation, APA members reasonably assumed that a lawyer hired by the AP A
had some duty towards its membership, especially those who were asked by the AP A Board to
undertake the work being investigated by Hoffman, and especially to members who are or have
been employees (Drs. Behnke and Newman) or who serve in a governance capacity (Colonels
James and Dunivin are former members of the APA's governing body, the Council).
221. DC Bar Ethics Opinion 269 describes the scope of a lawyer's obligation to clarify his or
her role in an investigation. That opinion is particularly relevant because Plaintiffs Behnke and
Dunivin were interviewed in DC, where Hoffman's client is incorporated and where Sidley and
the APA have repeatedly (and falsely) asserted that the majority of the investigation took place
(emphases added):
A lawyer retained by a corporation to conduct an internal investigation represents the
corporation only, and not any of its constituents, such as officers or employees. Corporate
constituents have no right of confidentiality as regards communications with the lawyer,
but the lawyer must advise them of his position as counsel to the corporation in the event
ofany ambiguity as to his role . ... The corporate constituent being interviewed by a lawyer
for the corporation, however, may consider the lawyer as also representing the employee's
personal interests, absent a warning to the contrary. The employee could understandably
conclude that, since he is employed by the corporation and the lawyer has been retained
to serve the interests of the corporation, the lawyer would not be pursuing interests
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adverse to those of the employee. Rule l.13(b) specifically addresses this potential for
misunderstanding by the corporate constituent by requiring the lawyer to explain the
identity of the lawyer's client "when it is apparent that the organization's interests may
be adverse to those of the constituents with whom the lawyer is dealing." Comment [8]
to Rule 1.13 advises the lawyer in such a situation to advise any constituent . . . of the
conflict or potential conflict of interest, that the lawyer cannot represent such constituent,
and that such person may wish to obtain separate representation. Care must be taken to
assure that the individual understands that, when there is such adversity of interest, the
lawyer for the organization cannot provide representation for that constituent individual,
and that the discussions between the lawyer for the organization and the individual may
not be privileged.

Disclosure is required not just when an actual conflict exists between the interests of
the corporation and those of the employee (for example, when the corporation has already
confided to the lawyer that it will concede wrong-doing by the employee but will attempt
to avoid corporate responsibility for any illegality). Disclosure is also required when there
"may be" an adversity between the interests of corporation and employee. There "may
be" an adversity when the corporation has not yet irretrievably committed itself to a
position in the matter, but where one such positwn might be adverse to the employee.
Such a possible adversity would almost always arise, then, when the corporation is able
to take a position adverse to the employee. On the other hand, Rule 1.13(b) applies only
when the possible conflict is "apparent," which we interpret to mean actually apparent to
the lawyer or apparent to a reasonable lawyer under the circumstances. As so interpreted,
the obligation of disclosure would not arise in those situations where the lawyer had no
reason to believe that there was any possibility of adversity between corporation and
employee when the interview was conducted.
222. Hoffman never advised the Plaintiffs that, despite representing the AP A, he had no
obligation to serve the interests of its individual "constituents." Nor did he advise them that the
investigation might be adverse to their interests, even when it had become clear to him that its
results would severely damage their careers and reputations.
223 . To compound this misdirection, several months into the investigation, the APA's General
Counsel advised employees being interviewed that it wou~~ "look bad" for them ~o engage their
'

.

.

. I.I. "

own lawyers. That advice benefited the AP A and Hoffman, but its consequences turned out to be
destructive for Dr. Behnke.
224. The Plaintiffs thought Hoffman _and Sidley were acting as a neutral, objective third party
to determine the facts of their actions, all of which had been undertaken in their roles as AP A
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employees or persons who were appointed by the AP A to become involved in its activities. Several
others interviewed by Hoffman's team have stated that they initially had the same belief. However,
witnesses have also stated that by the time they were interviewed, as early as one month into the
investigation, it was clear that Hoffman had an agenda to. attack the Plaintiffs.
VII. ·. HOFFMAN AND SIDLEY WROTE THE REPORT IN A MANNER THAT
.
FURTHER DEMONSTRATES ACTUAL MALICE
A. The Report Conflates DoD and CIA Policies
.

,

225. Hoffman repeatedly ignored the critica,1 di~tinction between DoD and CIA policies at the
time of PENS. Those policies had dramatically diverged and were governed by different OLC
memos as well as by differing organizational policies. However, instead of analyzing the DoD
policies in place at the time that prohibited abusive techniques, Hoffman cites the CIA policies
that allowed for abusive interrogation methods. Because his conclusion dealt solely with the DoD,
his focus on the irrelevant CIA policies to support his false conclusions is additional evidence of
actual malice.

226. This conflation of policies has resulted in ongoing damage to the Plaintiffs in the media. It
has enabled the Accusers, including James Risen in The New York Times, to continue to contend
that the APA did in fact "collude" with the CIA and to attribute the CIA' s attitude towards
acceptable interrogation techniques to military psychologists (and therefore the Plaintiffs). These
claims persist despite the Report having found no evidence that the CIA had any effect on the
PENS debate.
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B. The Report Relies Repeatedly on Over-Statements, Misstatements, and Unsupported
Inferences
227. Throughout the Report, Hoffman not only constructs a false narrative upon the facts, but
also engages repeatedly in forms of over-statement, misstatement, unsupported inference, and
loaded and misleading terminology to falsify what actually happened. Where the facts may be
open to more than one explanation, he consistently chooses the one that portrays the Plaintiffs in
the worst light and provides the most support for his and the Accusers' narrative.
228. This pattern constitutes actual malice. Here are a few examples:
229. Example One: Hoffman makes much of the fact that Banks and Behnke communicated
frequently, and that some of their e-mails had headings such as "for your eyes only." In the predetermined context of Hoffman's narrative, those exchanges are portrayed as collusion for bad
purposes. In the real world, they are exchanges between an AP A official who could not set AP A
policy and a military officer who had no authority to speak for the DoD.
230. In particular, Hoffman cites a few e-mails from Col. Banks that he asked Dr. Behnke to
delete after reading. Col. Banks had no authority to speak outside the chain of command or take
positions that might be construed as representing the DoD' s position, especially at a time when the
debate over interrogations was so heavily politicized. His concern about the e-mails demonstrates
only concern for military protocol.
231 . Hoffman ignores this correct and innocent explanation in favor of his false and defamatory
interpretation.
232. Even more unjustifiably, he builds upon these exchanges a tower of speculative inference:
the two agreed ''to destroy the records of their conversations" and "Banks began instructing
Behnke to delete their messages .... " He then says that the facts "strongly" suggest that "records
were destroyed in an attempt to conceal the collaboration" (Hoffman Report, p. 396).
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233 . Hoffman knew the facts indicated that his inference was false. First, Dr. Behnke archived
all of his e-mails and placed them in a folder on the AP A server to which Hoffman had access.
.

'

Second, in early February 2015, over two months into the review, Hoffman hired a third-party
vendor to image Dr. Behnke's hard drive. If there were deleted e-mails, the vendor (which touts
its forensic capabilities in internal investigations on its webpage) could have retrieved them.
Hoffman omits this information from his methods section (Hoffman Report, pp. 6-7).
234. Given these facts, and the absence of any evidence that Col. Banks and Dr. Behnke wished
to hide their ongoing communications for an improper purpose, Hoffman's inference is
intentionally false, reckless, and damaging.
235. Example Two: Hoffman discusses payments by the DoD for ethics workshops conducted
by Dr. Behnke, suggesting that Dr. Behnke may have been improperly compensated by the DoD
directly. He states:
The evidence (on file .with Sidley) appears to show that the payments, ranging from
$1250 to $5,000 per class, were made to AP A, not Behnke, except for two instances when
Behnke said he received the payments directly and wrote AP A a check for the payment
amount less his expenses, although there is some contracy [sic] evidence as DoD had
Behnke's bank account information, presumably for direct deposits. Our investigation was
still receiving evidence from AP A on this issue at the time of our report. (Hoffman Report,
p. 37, footnote 22)
236. Had Hoffman asked Dr. Behnke for documentation regarding these mistaken payments,
Behnke would have provided photo copies of the cancelled checks reimbursing AP A. If Hoffman
had requested information about the payments from the persons at the AP A who were in charge
of administering that DoD training contract, he would also have been confronted with the facts.
But his team never interviewed them, despite his stating that he performed an "in-depth analysis"
of the financial issues.
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237. By leaving open the inference that Dr. Behnke took money from the DoD, Hoffman has
caused significant damage to Behnke's reputation. In August of 2016, the inference was picked up
by a blogger, Jeffrey Kaye, and tweeted to over 3,000 people: "Recently I found former AP A
Ethics Director Behnke received $10,000s [sic] for consulting for & teaching Guantanamo
BSCTs."
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238. Moreover, despite Hoffman's assertion that the Board did not know about Dr. Behnke's
DoD workshops (Hoffman Report, p. 38), Hoffman had in his possession at least one e-mail that
clearly showed the APA CEO, a Board member, was made very aware of the ethics workshops.
Hoffman was directed to that e"mail, in fact, by the APA's COO, Michael Honaker, after his
interview with Hoffman discussing the Board's knowledge of the workshops. Hoffman omits this
information from his Report, instead claiming the CEO w~ unaware of the workshops.
'• '

239. Example Three: In order to create collusion between two organizations, the DoD and the
APA, Hoffman overstates the ability of the Plaintiffs to control events and to speak for their
organizations. For example, he states that Dr. Behnke "regularly sought and received pre-clearance
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from an influential, senior psychology leader in the U.S. Army Special Operations Command
before determining what the AP A' s position should be, what its public statements should say, and
what strategy to pursue on this issue."
240. All of the military Plaintiffs were mid-level DoD personnel, with no ability to commit the
DoD to policy positions, to speak for it, or to give "pre-clearance" on its behalf. Banks, the "senior"
leader to whom Hoffman refers, could have been accurately described as an info;mal liaison
between the AP A and one of its important constituencies, military psychologists. He could not
speak for that constituency, of course, without taking into account military protocols, hierarchies,
and preferences.
241 . If Hoffman had wanted to pursue the truth about the military Plaintiffs' role, he would have
easily found it. Two former Army Surgeon Generals, Maj. Gen. (Ret.) Kevin Kiley (whom
Hoffman interviewed) and Lt. Gen. (Ret.) Eric Schoomaker (to whom Col. Banks pointed
Hoffman), have told Plaintiffs' counsel that Banks, Dunivin, and James could not set policy or
speak on behalf of the DoD. Reflecting that fact, DoD has taken the position that the military
Plaintiffs were not acting in their official capacities when they participated in PENS.
. 242. Likewise, Dr. Behnke was in a mid-leye} AP A staff role without a vote on any governance
body. He was thus in no position to "determine" the APA' s position. He had no more influence
over decisions made by the Council and the Board, and no more ability to influence the course of
their debates, than any other APA staff member whom the AP A leadership chose to consult.
243. Example Four: The Hoffman Report accuses Dr. Newman of having an "obvious" and
"classic" "conflict of interest" that was not adequately disclosed with regard to his participation
on the PENS Task Force because of his marriage to Col. Dunivin (Hoffman Report, pp. 13-14).
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244. Dr,. .Newman had disclosed the marriage to his Board and his superiors as well as to many
.

.

others. In October 2002, in fact, a news item in the Monitor, the official publication of the AP A
which is sent to all members, reporting Col. Dunivin's recent promotion identified her as Dr.
Newman's wife and listed his position with the APA. 31 Many members of the Task Force were
aware of the relationship, and the AP A had no conflict of interest policy at that time or at the time
of PENS which prohibited Dr. Newman's participation in the Task Force as an observer.
245 . Moreover, in 2004, before the PENS Task Force was approved by the Board, Ms. Nathalie

Gilfoy le, then the AP A General Counsel, requested an opinion from PricewaterhouseCoopers
about whether the marriage co~stituted a conflict that would prevent Col. Dunivin from serving
on a different AP A committee. The opinion concluded that the marriage did not in itself create a
conflict, that potential conflicts could be dealt with on a case-by-case basis, and that full disclosure
would minimize the risks.
246. In a footnote, the Report notes that the conflict issue had been raised previously and cites,

but does not descriqe, a document buried in the Report's binders that . summarized the
PricewaterhouseCoopers opinion's guidance. Although the opinion was requested before the
PENS meetings to address a different situation, it was clearly relevant, especially since the General
Counsel was aware of it at the time of PENS and could have objected if she believed there was an
actual conflict.
247. There was no actual conflict, despite Hoffman's claims. Col. Dunivin was not a member

of the PENS Task Force, did not attend the Task Force meetings, and did not participate in its
deliberations at all. Although she proposed members for it, the decisions about whom to include
were made by others.

31

http://www .hoffmanreportapa.com/resources/Reference%2014 .pdf
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248. As a non-voting observer, Dr. Newman was not a member of the Task Force or of its
listserv and did not help to draft its report. A review of the notes of the Task Force meetings finds
that he spoke less frequently than many others, and his comments were appropriate for his position
as the Executive Director for Professional Practice and for his duty of loyalty to his employer. A
review of Dr. Arrigo' s notes, on which Hoffman relies extensively to create his false narrative,
shows that Dr. Newman spoke only 22 times over the course of three days, less than others in
attendance. For example, Dr. Robert Fein, whom Hoffman characterizes as having "offered few
comments during the PENS meetings," spoke 27 times in the two days for which he was present
(Hoffman Report, p. 251 ).
249. Example Five: Hoffman is so far removed from neutrality that he explicitly takes sides on
a critical policy issue: can military psychologists help both to make interrogations effective and to
prevent abuses? The Accusers and the head of the Special Committee said "no," and Hoffman
agrees (Hoffman Report, p. 27). On the basis of no evidence except his intuition, he thus accepts
a core assumption that drove the Accusers' most damaging claims: military psychologists were
necessarily complicit in abuses and so were the APA officials who failed to disagree with them.
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VIII. THE INSTITUTIONAL DEFENDANTS' AND SOLDZ'S ACTIONS
SURROUNDING AND AFTER THE REPORT'S PUBLICATION PROVIDE.FUl{THER
EVIDENCE OF ACTUAL MALICE

A. On Information and Belief, Hoffman and Soldz Leaked the Report to The New York
Times Before the AP A Board Authorized Its Publication and Before Plaintiffs Had
Reviewed It
250. Evidence in the Plaintiffs' possession strongly indicates that Soldz and Hoffman separately
leaked the Report to James Risen of The New York Times before the APA Board had authorized
its release and before Plaintiffs had had time to review and respond to it. In fact, two Plaintiffs
discovered that the Report had been completed and was attacking them only when they read
Risen's article about it in the Times. Soldz's and Hoffman's intention was to create as much
publicity as possible for the Report, with the result that Plaintiffs would be convicted in the press
before being able to defend themselves against its false accusations.
251 . Soldz: Within a day of receiving the Report on June 27, at Hoffman's suggestion the AP A
Board gave Soldz and Reisner online read-only access to it before it had been distributed even to
the Council, APA's governing body. At that point, Hoffman and members of the Board knew that
Soldz had been an ongoing source of documents and information for Risen' s reporting. It was
entirely foreseeable, therefore, that he would give Risen the Report. Even before the Report's
completion, Soldz had led a drive to petition the APA to release it as soon as it was completed,
without waiting for it to be reviewed within the APA. 32
252. Soldz and Reisner met with the Board on July 2. According to an article by Ghislaine

Boulanger, one of the Accusers who worked with Soldz and Reisner, '~Originally the AP A had
claimed that they would release the report after the Board of Directors had had an opportunity to
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review it, but when it was not forthcoming, it was leaked to and released by the New York Times. ,m
According to a tweet from James Risen's son, Risen was working on his article during his family
beach vacation over the July 4 weekend, by when he had online access to the Report. Plaintiffs
have oral testimony from a third-party APA member that Reisner told him that Soldz was the
person who leaked the Report to Risen.
253. Hoffman: The form of electronic access that, on information and belief, was given to Risen
by Soldz did not allow the Report to be printed, transferred into a .pdf, or otherwise downloaded.
I

Nevertheless, on July 10, a copy of the Report was published on the Times ' website as a .pdf. The
metadata within that document point directly to Hoffman as the source.
The data show the following:
•

On July 7, a Word file of the Report was put into the Times ' .pdf file, using a different
program than the program used by the APA when it put the Report into the .pdf
ultimately posted on its website. Between July 2 and July 7, according to several
representations made by APA's counsel, only Hoffman and APA' s outside attorney
had access to a Word file that could be printed or saved into another document. AP A's
outside counsel has also represented that the document, during this time, "was not emailed to anyone."

•

Metadata which remain in the Times ' .pdf -version demonstrate that {he underlying
Word document was repeatedly revised on July 1 and 2 by David Hoffman and a Sidley
project assistant and paralegal also based in their Chicago office.

•

The metadata also indicate that the Word document was not printed or saved by anyone
between July 2 and July 7, and no changes were made to it in that period.
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254. The leaks not only gave the Times an exclusive of which it was sure to make the most, as
it did by giving Risen's article the lead position in its July 11 edition. Predictably, other media
raced to catch up, with the focus on speed rather than careful reporting. The leaks also ensured that
the AP A would not have time to review the Report before being forced to release it, and that the
Plaintiffs would be overwhelmed by the media firestorm without having an opportunity to respond
to Hoffman's false accusations.

B. Drs. Kaslow and McDaniel Knew that Two of the Report's Primary Conclusions Were
False or Acted with Reckless Disregard of Whether They Were False
255. As previously noted, Drs. Kaslow and McDaniel and four other members of the Board who
voted to republish the false and defamatory allegations in the Hoffman Report held significant
leadership positions in the APA throughout the period between 2005, the time of the PENS
meetings, and 2014, when the Board reviewed the Leso ethics matter. Drs. Kaslow and McDaniel
were on Council or the Board from 2006 through 2014. Dr. Kelly served on Council or the Board
for the entire period of 2005 through 2014. Dr. Douce served on Council from 2006 through 2011
and on the Board in 2013 and 2014. Drs. Prescott and McGraw served on Council or the Board
from 2008 and 2010, respectively, through 2014. (Drs. Douce, Kaslow, McDaniel, Kelly, Prescott,
and McGraw collectively, the "Interested Directors."
256. Their participation in underlying events gave the Interested Directors first-hand knowledge
of many of the events the Report described. When they republished the Report, they knew that
many of the underlying events in which they had participated were distorted, mischaracterized, or
omitted in order to create a false and destructive narrative to attack the Plaintiffs. That knowledge
establishes that, at a minimum, the Board,~acted with reckless disregard on each occasion when it
republished the Report's defamatory contents.
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257. The Interested Directors were under a duty to disclose to other Directors who did not have
such knowledge their participation in those underlying events, and the impact of the Report's
distortions, mischaracterizations, fabrications, and omissions on its conclusions. Additionally,
those Directors' knowledge made the APA's reliance on Hoffman and Sidley unwarranted.
258. As the APA Board knew, the majority of the material in Hoffman' s Report had previously
been reviewed or adjudicated"by other credible entities, including the Senate Armed Services
Committee, the FBI, the Department of Justice, the Ohio Board of Psychology, and the New York
Board of Psychology. None of those entities had ever found any wrongdoing by~Pla:intiffs or any
others mentioned in the Report. Hoffman and Sidley omit that history in the Report, and the Board
was aware of those exculpatory findings by other entities and Hoffman and Sidley's omissions
when it republished the Report.
259. In sum, given Board members' significant and material involvement in many of the events
Hoffman investigated, the Board knew of the Report' s distortions, fabrications, and omissions
when it republished three versions of the Report on multiple occasions.
260. For example, the second of the Report's three primary conclusions was that the Plaintiffs
and others engaged in "a pattern of secret collaboration" to prevent the APA from banning
psychologists from participating in national security interrogations (Hoffman Report, p. 9).
Because of Drs. Kaslow and McDaniel's involvement in APA governance in 2006-2014, they were
intimately involved in the series of open debates about this issue that took place in Council
meetings, at an AP A convention, and in other forums over the years.
261. Moreover, from 2008 to 2010, Dr. McDaniel was on the Committee for the Advancement
of Professional Practice, which opposed the moratorium on psychologists ' participation in national

86

security interrogations that was proposed in 2007. Dr. Kelly was chair of the Board of Professional
Affairs when that body voted that the Council should not adopt the 2007 moratorium resolution.
262. These Board members.~lso knew that, given the APA's governance structure, the Plaintiffs
could not have determined the outcome of these debates. They knew that Dr. Behnke did not speak
on behalf of the APA. And they knew of the APA's previous and unequivocal statements that
specifically contradict Hoffman's second conclusion, as well as his other major factual
assertions. 34 Those statements were issued with their approval and still sit today on the AP A's
website. They therefore knew the Report's second conclusion to be false or acted with reckless
disregard of whether it was false.
263. The third primary conclusion was that "ethics complaints against prominent national
security psychologists [were] handled in an improper fashion, in an attempt to protect these
psychologists from censure" (Hoffman Report, p. 10).
264. As described earlier in the Complaint, in January and February 2014, because of renewed
controversy over the handling of the complaints and in particular the complaint against Major John
Leso, the Board received two special briefings about the closing of the Leso complaint. Dr.
Kaslow, the 2014 president of the APA, then asked the APA staff to draft a statement from the
Board that listed the voluminous evidence that had been considered, the care taken with the
complaint's handling, and the sound reasons for its dismissal. She was further personally involved
in revising that document and the preparation of an additional statement.
265. As a result of the 2014 review, Drs. Kaslow and McDaniel, along with three other members
of the 2014 Board who were also members in 2015, possessed knowledge that demonstrated the
Report's conclusion about this matter to be false when they republished it on each occasion.
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C. The AP A Board Republished the Report Hastily and Without Adequate Review

266. At the August 2016 meeting between former Board presidents and current Board members,
current members acknowledged that their actions had been impulsive and not thought through, and
that the Report contained many inaccuracies. In sum, the Board abdicated its duty of care in its
rush to accept, act on, and republish the Report.
267. Within 24 hours of receiving the draft Report on June 27, 201 5, the Board, on the advice
of Hoffman, republished it to two of the most vocal and active Accusers (Drs. Soldz and Reisner)
under a promise of confidentiality.
268. The Board then met with Soldz and Reisner on July 2 in Washington, DC, and listened to
a presentation by them about how the AP A should respond to the Report. On July 4, Soldz and
Reisner took to social media, using the hashtag "torture" and claiming they had been "consulted"
by the Board.
"

269. The Board knew about the Accusers' animus towards the Plaintiffs over the course of nineplus years. For example, Dr. Soldz had publicly expressed racial animus toward James in an online
interview, stating that he got his job partly because he was "black," that "he doesn't show up for
work," and that he "can't write an English sentence."
270. The Board also knew about the Accusers' active engagement with the press during the
course of the investigation. For example, Hoffman, the Special Committee, and the Board knew
that Soldz and Reisner had worked closely with James Risen just two months earlier to produce a
front-page article.35
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271. Upon information and belief, the Report was given by Soldz to James Risen on or before
the July 4 holiday weekend, almost immediately after Drs. Soldz and Reisner met with the Board
in Washington, DC, where Risen worked in the Washington Bureau of The New York Times.
272. On July 2, 2015, Hoffman and Sidley sent a copy of the final Report to the APA Special
Committee and the Board, including to a recused Board member, Dr. Bonnie Markham.
273. On information and belief, between July 2, 2015 and July 7, 2015, David Hoffman
provided a Word file of the Report to Risen.
274. Risen wrote about the Report in the Times in an on-line article on July 10, 2015, and in a
front-page article in print on July 11. A copy of the Report itself was republished in full on the
paper' s website, where it could be downloaded and republished repeatedly, on July 10. Mr. Risen
was the first journalist to report the story.
275. Also on July 10, 2015, as a reaction to that publication, the Board immediately voted to
republish the full Report on the APA website to the general public. At that point the Council, the
APA's governing body, which had received the "final" Report only on July 8, had had less than
two days to review it. Until the evening of July 9, it did not have access to the 6,000-plus pages of
exhibits, many of which included information that contradicted the Report's conclusions.
276. So hasty was the Board's review and release of the Report that, as many have noted, the
AP A ignored its own policies that prohibit making deliberations about ethics investigations public.

D. The Institutional Defendants Failed to Give Plaintiffs an Opportunity to Respond to
Allegations
.

l'

277. None of the Institutional Defendants gave any of the Plaintiffs adequate opportunity to
respond to the Report's accusations before publishing or republishing it and acting on its
conclusions.
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278. After having been given approximately 24 hours to respond to the Report' s contents, Dr.
Behnke registered his objections in writing on July 2, 2015. His attorney, who had been prohibited
from participating in a meeting •with the APA' s acting CEO and Assistant General Counsel
regarding a personnel action against Dr. Behnke, voiced similar complaints on July 7, 2015 . On
July 8, 2015, the APA fired Dr. Behnke, who had worked-for it for almost 15 years, without a
notice period and without a severance payment, and without allowing him to meet with the Board
before it acted.
279. While the Board considered the Report, senior members of the APA staff - including Dr.
Behnke - who had information that could have countered its false allegations sat waiting in their
offices to be called to speak to the Board. They were never summoned.
280. Col. James received online, read-only access on July 7, 2015, only the day before the
Report' s release to the AP A' s 160-plus member Council. Even if that had given him adequate time
to respond, which it clearly did not, he was given no forum for lodging his objections.
281. Plaintiffs Banks, Dunivin, and Newman were never even notified that the Report was
complete or that it was about to be published.
282. Much later, on October 2, 2015, Jesse Raben, in-house counsel for the APA, sent an e-mail
to the Council stressing that the APA wanted those named in the Report to be able to contact
Hoffman to contribute to an errata sheet. But the Institutional Defendants never notified the
Plaintiffs that the errata sheet was in the works, although the Plaintiffs had objected on multiple
occasions to the Report' s contents, including to the APA' s outside counsel.
283 . Despite these failings, the Board repeatedly claimed that it gave those named in the Report
full opportunity to respond. In October 2015, for example, Dr. McDaniel asserted in writing to
Council that they had had a chanc_e to object to its accuracy.
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284. Those claims are false. At the time of the Report's delivery and after its hasty publication,
Plaintiffs were given no significant opportunity to respond to its allegations. In their August 2016
meeting with former Board presidents, current members of the Board admitted that to have been
the case.

E. Dr. Kaslow's Statements Bolstered the Report's False Conclusions
285. After the Report was published, Dr. Kaslow, in her capacity as the head of the Special
Committee, made her views about the allegations against the Plaintiffs clear to the media,
including Massachusetts media; thus greatly compounding the damage to Plaintiffs.
286. First, on July 11, 2015, in a video interview still online, Dr. Kaslow refers viewers to the
Report, which mentions each Plaintiff by name. Dr. Kaslow specifically named Dr. Behnke in that
interview, and the video displays Dr. Behnke's name and picture prominently.
287. In the interview, Dr. Kaslow says, "Well, I think that the report which is over 500 pages
speaks for itself and there are actually quite a bit of detail regarding Dr. Behnke's involvement
I

with the DoD in ways that were collusive and that unfortunately, very unfortunately, enabled
psychologists to be involved in abusive interrogation techniques." 36
288. Any reasonable person would assume that someone who "enabled psychologists to be
involved in abusive interrogation techniques" had a direct role in allowing behaviors that are likely
illegal. As Chair of the Special Committee, Dr. Kaslow knew or should have known that accusing
military psychologists of involvement in abusive interrogations was tantamount to accusing them
of acts that were criminal under military and U.S. law. And, in fact, the video of the i nterview was
titled in some versions Psychologists May Face Charges for Torture Program.

36
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289.

In order to reach other audiences, the videotape was repackaged and rebroadcast online

under the same title. In all, the tape was repackaged at least four times and made available on
multiple websites, where it was viewed by Massachusetts residents.
290. Second, in another interview, on July 11 , 2015, Dr. Kaslow stated publicly to The Guardian
that the APA had not ruled out referring the Report to the FBI, although Hoffman had said his
investigation found no criminal wrongdoing. The article stated:
... Kaslow said the AP A would deliver the Hoffman report to the Senate armed services
and intelligence committees and the inspectors general of the Pentagon and the CIA. But she
stopped short of committing to referring it to the FBI for potential criminal inquiry, saying
Hoffman drew a line short of that in internal discussions. "The issue with the FBI is
something we're continuing to discuss," she said.
Stephen Soldz, a longtime critic of the APA's involvement with torture, urged the APA
to make such a referral in a meeting the AP A held with its dissidents on 2 July in Washington.
"We must refer this report and its findings to the FBI and we must cooperate fully in any
ensuing investigation," Soldz urged, according to a presentation acquired by the Guardian.37
291. In that interview, Dr. Kaslow also stated her opposition to the participation of psychologists
in national security interrogations. As Chair of the Special Committee and former president of the
AP A, her statement inappropriately took sides in an ongoing debate and reinforced the credibility
of Hoffman's conclusion that there was collusion to defeat such a ban.
292. Finally, Dr. Kaslow used the Report to scapegoat the Plaintiffs as members of a "small
underbelly" of the APA. In interviews and other public forums, she apologized for "horrific" acts
on the part of a "small group."
293. Dr. Kaslow's attacks against Plaintiffs in the media included two radio interviews with
WBUR in Boston.
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294. In the first interview on July 11, 2015, headlined Leading U.S. Psychologists Secretly
Aided CIA Torture Progrq;m, she said: "The most disturbing finding, to me, was that there
was

collusion between a small group of AP A representatives and government officials, specific
ally
people in the Bush administration and the Departmerit'of Defense."

.•

.'I.

295. In the second interview on July 21, 2015, headlined Report Reveals Close Ties Between
Psychologists, Association and Pentagon, she said: "I think it was a small part of the

APA that

strayed from that mission . And much of APA _was very firm and clear iv saying that torture
was
absolutely unacceptable. So I think that unfortunately we didn't realize that there was sort
of an
underbelly, a small underbelly, that was having, as you said, loose ethical guidelines that may

have

allowed for psychologists to engage in enhanced interrogations." "I think the report was clear
and
that the facts of the report speak for themselves on this matter." "In terms of the issue of Dr.

Behnke

being a scapegoat, I think t_~at the report goes into exhaustive detail about Dr. Behnke 's role
and
the facts really do speak for themselves."

38

296. Dr. Kaslow and the AP A treated other APA staff members also implicated in the Report
very differently than they treated Dr. Behnke. The CEO, Norman Anderson, who was also

directly

implicated, was given a severance payment of $1 .37 5 million and a farewell party attended

by Dr.

Kaslow. The General Counsel of the APA and other staff members who were also persona
lly
implicated in the Report were not fired, but were offered the chance to correct inaccuracies.

F. The Institutional Defendants Made False Claims of Privilege and Work Product
297. Sidley's engagement letter with the APA specifically states that the documents gathered
for the Report would not be covered by attorney-client privilege (emphasis added):
We and the APA agree as follows with regard to the application of privileges to this
Representation. First, except as provided in the sentences in parentheses that follow
38
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this sentence, the Final Report, and the work we do to gather facts and evidence in
order to conduct our independent review and prepare the Final Report (the "Fact
Finding Work") will not be covered by, and the AP A does not expect to assert a claim
of, the attorney-client communication privilege as to those matters. (However, our
review of documents with a pre-existing privilege will be covered by the attorney-client
communication privilege and will not constitute a waiver of the privilege as to those
documents, unless the Board or the Special Committee on behalf of the Board waives the
privilege as to specific documents. If we decide that our Final Report should include, quote,
describe or cite any such privileged documents, we will let the Special Committee know
and request that the privilege be waived so that we can use the document in the Final
Report.)39
· 298. However, in a letter to the Council after the Plaintiffs had requested the notes and
documents on which Hoffman relied, the Board stated that Hoffman and counsel for the AP A had
now opined that his notes and other documents are protecte_d by privilege as well as by the workproduct doctrine.
299. Even if the engagement letter had not made it clear that privilege would not be claimed, it
would still not be available.
300. First, of the 148 interviewees listed in the Report, fewer than 20 could be considered current
employees or officers of the AP A at the time of their interviews and therefore arguably Sidley and
Hoffman's clients.
301. Second, the Institutional Defendants claimed the sole objective of the "independent"
review was to determine the truth, and their after-the-fact claims of giving legal advice to the AP A
(not the Special Committee whose purpose it was to oversee the investigation) are contrary to the
facts. Hoffman was hired to find the truth, not to provide legal advice, and the Report states that
he made no recommendations (Hoffman Report, p. 72). Moreover, ifhe had been providing legal
advice, as the DC Ethics Opinion referenced above makes very clear, he had an obligation to

inform the Plaintiffs, who were constituent members of the corporation to which he was giving
39
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advice, that he was engaged for that purpose, that he had a fiduciary obligation to act in the AP A's
best interest, and that the investigation might be adverse to Plaintiffs' interests.
302. Third, the Report relies·'upon Hoffinan's assertions about the content of his team's
interviews. As the Complaint has previously describe~, those assertions that have been
'

contradicted in affidavits from many of those interviewed. In certain places, the Report actually
refers the reader to "See" an interview the notes of which he and the AP A now refuse to disclose
(Hoffman Report, pp. 88, 89, 114, 223,. 240,349).
303. By relying on witness statements and other documents that they withhold from the
Plaintiffs, the Institutional Defendants are engaged in an intentional attempt to shield from the
Plaintiffs and the public evidence that will directly contradict Hoffman's conclusions and that
could allow the Plaintiffs to further demonstrate the Institutional Defendants' actual malice in
publishing and republishing their false statements.
304. Moreover, those documents are not protected by the work-product doctrine. There was no
threat of litigation, and no legal advice was expected or provided at all, much less in anticipation
of litigation. (Plaintiffs have two affidavits from AP A Board members attesting to those facts.)
Even if the doctrine applied, the protection has been waived: Hoffman relies heavily not only on
assertions about what witnesses said, but also at times on his direct sharing of his impression of
their credibility.
305. Finally, and most importantly, the Plaintiffs cannot fully or adequately rebut Hoffman's
claims without access to the documents, which would further demonstrate that he acted with actual
malice. They are being wrongly withheld by Hoffinan, Sidley, and the AP A on the basis of false
claims of privilege and work product protections, in order to further purposefully avoid the truth.

G. The Institutional Defendants Failed to Respond to Evidence of the Report's Falsity
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306. Since the Report's publication, documents and other evidence put forward by the Plaintiffs
and others within the AP A have led many of its members - by no means only the Plaintiffs - to
conclude that the Report got the facts wrong, that Hoffman was far from objective or reliable in
his conduct of the investigation, and that the Report's conclusions are false.
307. Soon after the Report was published, the Plaintiffs pointed to facts that contradicted those
conclusions.
308. Plaintiffs Banks, Dunivin, James and Newman objected to the contents of the Report in a
post on the APA's website on July 31, 2015. On August 3, their counsel contacted the APA' s
outside counsel about those objections. Documents that Hoffman ignored or that otherwise
undercut his false conclusions have been posted on a public website since October 25, 2015.40
309. On October 26, 2015, David Ogden, the APA' s outside counsel was specifically directed
to material that undercut the majority of the Report's findings, including the facts outlined in the
Department of Justice, Office of Professional Responsibility Report that chronicled the timing and
substance of the OLC memoranda, including the relevant DoD legal guidance.41 In his role as
Deputy Attorney General of the United States from 2009 to 2010, Mr. Ogden was one of only a
handful of people initially privy to the Department of Justice, Office of Professional Responsibility
Report and the facts surrounding the timing and the issuance of the relevant memoranda. Mr.
Ogden's knowledge of facts directly contradicting the Report may be imputed to his client, the
APA.

www.hoffinanreportapa.com
http://www.hoffmanreportapa.com/resources/RESPONSETODA YID HOFFMAN 1026.pdf at
p . 5.
40
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310. In a June 8, 2016, open letter, the APA's division for psychologists in independent practice
(not military psychologists), on~ of its largest, passed a vote of no confidence in the Board based
on the Board's response to the Report.
311. In a June 11, 2016, open letter, eight former

APA presidents summarized the concerns

expressed by four of the APA's divisions and others as including "an apparent failure to properly
vet [the Report], failure to protect the rights and reputations of those portrayed negatively, lack of
due process for employees who were forced to resign, and more."
312. In the former presidents' August 2016 meeting with then-current Board members involved
in the investigation, the current members made the following admissions:
•
•
•
•

The Board acknowledged that the report contains many inaccuracies.
Board members seemed to acknowledge there was no evidence that APA officers
colluded with the government.
While former presidents were repeatedly and erroneously accused of supporting or
suborning torture and Syeking to weaken the ethics code, the Board never attempted to
correct those impressions and remained silent.
Those named in the report had no meaningful opportunity to correct or respond to those
allegations.

313. Since the Report's publication, however, neither Hoffman nor the APA Board (led until
the end of 2016 by Dr. McDaniel, one of the two non-recused members of the Special Committee)
has taken any effective steps to corre9t its demonstrated factual distortions, omissions, and
fabrications, or to adequately address the Plaintiffs' objections. Hoffman's sole response has been
the incomplete errata sheet issued on September 4, 2015, with the corrections incorporated into a
revised Report published on the same day. Hoffman and Sidley refuse to correct the Report's
inaccurate portrayal of military policy despite having been given clear and direct evidence of
Hoffman's purposeful distortions, omissions, and fabrications. 42
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314. The APA continues to display two versions of the Report prominently on its website,
despite the Board members' admissions that it contains inaccuracies and despite repeated requests
from Plaintiffs' counsel, most recently in September 2017, to remove them.
315. Although the AP A asserts it cannot and has no obligation to remove either version of the
Report from its website, Plaintiffs' counsel has provided the APA's and Sidley's outside counsel
with clear, specific precedent that holds unequivocally, as does hombook law, that continued
display of the Report with knowledge of its falsity can be considered evidence of actual inalice,
including purposeful avoidance of the truth.
316. On January 30, 2017, in a conversation with a leader of the APA' s military psychology
division to which the three military Plaintiffs belong, APA President Dr. Antonio Puente admitted
that the Board had gone overboard in its actions responding to the Report. He also stated that, after
the Plaintiffs' litigation ends, the division would receive what he described as a favorable response
to its detailed and thorough critique of the Hoffman Report, a critique that clearly demonstrated
the Report's falsehoods. 43 At the same time, however, he threatened the division with adverse
consequences if it helped the Plaintiffs.
H. The AP A Rehired Hoffman Despite Conflicts

317. On April 15, 20 I 6, the APA Board announced that Hoffman had been re-engaged - for
additional compensation - for the limited purpose of reviewing only the military policies the
Plaintiffs provided, rather than all the evidence that contradicts the Report's conclusions. 44
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318. The re-hiring flew in the face ofa "straw" vote at the February 2016 Council meeting that
advised the Board not to re-hire Hoffman because of the obvious conflict in asking the Report's
author to review its errors.
319. Since the re-hiring, in an open letter to the Board, ten former chairs of the Ethics Committee
stated that the re-hiring raises significant concerns aboufa potential conflict among the interests
of the APA Board, the APA membership, Hoffman and Sidley. The potential conflict arises from
the tension between objectively assessing the Report's accuracy and protecting the reputation and
other personal interests of those involved in the investigation and Report - including the AP A
Board members as well as Hoffman and Sidley.
320. Despite this potential conflict, throughout 2016, her tenure as APA president, Dr.
McDaniel continued to be one of only two AP A Board members in charge of matters related to
announcements concerning the Report and important Board deliberations about its contents.
According to statements from APA Board members to third parties, the full AP A Board was not
informed for many months as to the status of discussions with the Plaintiffs, including their
settlement offers.
321. Through early 2017, the AP A continued to assert that Hoffman would produce a
"supplemental" report that had been due on June 8, 2016. There has been no public explanation of
its absence. In a court filing, however, Hoffman and Sidley have asserted that, although Plaintiffs
first contacted Sidley directly and this litigation was commenced only after the supplemental report
was due, the prospect of litigation inhibited "further speech" that presumably included correcting
acknowledged errors and omissions.
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IX.

ONGOING DAMAGES TO PLAINTIFFS

322. All Plaintiffs have lost employment opportunities as a result of the Report' s false and
defamatory allegations. The accusations also caused severe damage to the professional and
personal reputations of all the Plaintiffs, damage that has been public and sustained.
323. The damage has continued to this day. Dr. Trudy Bond, one of the Accusers, has repeatedly
submitted information to the United Nations Committee Against Torture, mentioning Col. James
specifically in those documents _(and encouraging prosecutions. On June 27, 2016, Dr, Bond,
relying on the Hoffman Report, again asked the Committee to move forward with the prosecutions.
She has also submitted the Report in support of war crimes prosecutions to the International
Criminal Court (ICC).
324. The damage done by these submissions has been increased because the Institutional
Defendants have taken no steps to acknowledge or correct the false statements in the Report,
misstatements that its Board members have acknowledged and for which Plaintiffs and others have
provided documentary evidence. Although the Institutional Defendants are aware of the
submissions to the U.N. Committee and the ICC, the two versions of the Report on the APA's
website carry no warning labels nor any indication that Hoffman was rehired to fix them, leading
the uninformed to conclude incorrectly there is no question about their reliability.
325. Meanwhile, Soldz has continued to make false and defamatory statements in the media
about military psychologists in general and Plaintiffs specifically. In those statements, which go
beyond even the false allegations in the Report, he continues to press for prosecutions. While the
APA has excluded other Council members from participating in Council activities if they publicly
support Plaintiffs, and has threatened retaliation for that support, it continues to allow Soldz to
participate in the Council' s activities despite his ongoing stream of false attacks.

100

326. In February 2018, the APA's counsel falsely represented to members of the APA that the
AP A is working diligently to attempt to settle the matter with Plaintiffs and that Plaintiffs are
unwilling to settle. Plaintiffs have publicly documented their offers to settle the matter, 45 including
most recently through a request to mediate, each of which the AP A has ignored or expressly
rejected. Sidley did not respond to Plaintiffs' request to mediate.
327. The Institutional Defendants and Soldz have repeatedly refused to take any steps to repair
or mitigate the damage to Plaintiffs. Plaintiffs' claims are not based on the exercise of the
Institutional Defendants or Soldz' s First Amendment rights, or asserted in order to "chill" any of
their rights to legitimate petitioning activities. Plaintiffs' primary motivation in making each of the
claims set forth herein is to seek damages for the personal harm to each of them from the
Institutional Defendants' and Soldz's legally transgressive acts.

45

http://www.hoffinanreportapa.com/resources/Open%20Letter%20to%20APA%20Membership%
20.pdf
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X. COUNTS 1-19
COUNTl
(Defamation Per Se for the False and Misleading Statements in the Draft Hoffman
Report Published by Hoffman and Sidley on June 27, 2015, to the AP A Special Committee
and Board, Including a Board Member in Massachusetts)
All Plaintiffs against Hoffman and Sidley
328. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
329. On June 27, 2015, Hoffman and Sidley published a draft of the Hoffman Report, without
· the exhibits, to the Special Committee and the Board of Directors of the AP A (including recused
members).46 The Board included a member resident in Massachusetts . The Report was
subsequently republished to additional parties as detailed below.
330. The Report contained the false and defamatory statements concerning the Plaintiffs as set
forth in this Complaint, including Exhibit A.
331. These defamatory statements were reasonably understood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
332. These statements are false .
333 . By publishing the statements, Hoffman and Sidley intended to cause harm and, in fact, did
cause harm to the Plaintiffs' reputations.
334. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
335. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.

46

See fn 1 of the Report: "We [Hoffman and Sidley] are providing our report to the AP A
Board .. . ."
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336. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
337. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
338. At all times, Hoffman was acting on behalf of the affiliated Sidley partnerships. Hoffman
was the only partner of Sidley referenced in public materials about the Report, and he signed the
cover letters publishing the Report on each occasion where a letter was included with the Report.
339. Hoffman and Sidley had no privilege to publish the false and defamatory statements or, if
they did, Hoffman and Sidley abused that privilege.
340. At the time of publication, Hoffman and Sidley knew these statements were false or
recklessly disregarded the truth.
341 . At a minimum, Hoffman and Sidley had serious doubts as to the truth of these statements
and a high degree of awareness that they were probably false.
342. Hoffman and Sidley purposefully avoided the truth, and purposely avoided interviewing
sources and following fundamental investigative practices in order to avoid the truth.
343. Hoffman and Sidley's conduct amounts to actual malice.
344. These defamatory statements have been repeated and republished in major media outlets.
That republication was reasonably foreseeable, because the engagement letter between the
Institutional Defendants provided that the Report would become public without modification.
345. Hoffman and Sidley' s false statements have injured the Plaintiffs in their trade or
professions; have damaged their careers and reputations; in some cases have prevented the
Plaintiffs from obtaining employment as psychologists, despite their qualifications ; and have
caused the Plaintiffs to suffer damages in an amount to be determined at trial.
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346. Hoffman and Sidley are liable to the Plaintiffs for compensatory damages arising out of
their defamation of the Plaintiffs.
347. Hoffman and Sidley are liable to the Plaintiffs for punitive damages because of the willful,
wanton, and outrageous nature of the defamation and evidence of conscious disregard for the
Plaintiffs' rights.
COUNT2
(Defamation Per Se for the False and Misleading Statements in the Draft Hoffman
Report Published by the AP A Special Committee and Board on June 28, 2015,
to Ors. Soldz and Reisner)
All Plaintiffs against the Institutional Defendants

348. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
349. On June 28, 2015, within 24 hours of receiving a draft of the 542-page Hoffman Report,
the Special Committee and Board, at Hoffman's urging, published a "draft" of the Report to Drs.
Soldz and Reisner, with knowledge they were collaborating with a New York Times reporter.
350. At the time he received the Report, Dr. Soldz was not a member of the AP A.
351. The Report contained the false and defamatory statements concerning the Plaintiffs as set
forth in this Complaint, including Exhibit A.
352. These defamatory statements were reasonably understood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
353. These statements are false.
354. By publishing and republishing the statements, the Institutional DefendaI1ts intended to
cause harm and, in fact, did cause harm to Plaintiffs' reputations.
355. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
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356. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
357. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
358. The statements are defamatory per se because they impugn the Plaintiffs' fitness_~for_'and
conduct in their professions.
359. The publishing of the Report by the members of the Special Committee and Board to Drs.
Soldz and Reisner was carried out by those individuals in their official capacities as members of
the Special Committee and the AP A Board. The AP A published the Report in advance to Drs.
Soldz and Reisner on the advice of Hoffman.
360. The Institutional Defendants had no privilege to publish or republish the false and
defamatory statements or, if they did, the Institutional Defendants abused that privilege.
361. At the time of publication,, the Institutional Defendants knew these statements were false
or recklessly disregarded the truth.
362. At a minimum, the Institutional Defendants had serious doubts as to the truth of these
statements and a high degree of awareness that they were probably false, and therefore were
required to investigate their veracity before publishing or republishing them.
363. The Institutional Defendants' conduct amounts to actual malice . .
364. These defamatory statements have been repeated and republished in major media outlets.
That republication was reasonably foreseeable, because the Institutional Defendants knew Soldz
had collaborated with The New York Times reporter whose allegations had sparked the
investigation.
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365. The Institutional Defendants' false statements have injured the Plaintiffs in their trade or
professions; have damaged their careers and reputations; in some cases have prevented the
Plaintiffs from obtaining employment as psychologi~ts, despite their qualifications; and have
caused the Plaintiffs to suffer damages in an amount to be determined at trial.
366. The Institutional Defendants are liable to the Plaintiffs for compensatory damages arising
out of their defamation of the Plaintiffs.
367. The Institutional Defendants are liable to the Plaintiffs for punitive damages because of the
willful, wanton, and outrageous na,ture of the defamation and evidence of conscious disregard for
the Plaintiffs' rights.

COUNT3
(Defamation Per Se for the False and Defamatory Statements Published by Soldz
to the AP A Board on July 2, 2015,
and Republished Extensively by Soldz on Publicly Accessible Websites)
All Plaintiffs against Soldz
368. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
369. Sidley and Hoffman published a draft of the Hoffman Report on June 27, 2015, to the
Special Committee and Board of the APA (including recused members). At Hoffman's urging, the
Institutional Defendants republished it on June 28 to Dr. Soldz (at that time not an APA member).
370. The Report contained the false and defamatory statements concerning the Plaintiffs as set
forth in this Complaint, including Exhibit A.
' 371. Soldz made additional false and defamatory statements to the Board that went beyond the
Report's findings. 47

47

https://www .counterpunch.org/2015/07I 13/opening-comments-to-the-americari-psychologicalassociation-apa-board-of-directors/
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372. Soldz published those statements widely through the media, intending for them to be read
in Massachusetts by Massachusetts residents, in order to harm the reputations of the Plaintiffs in
Massachusetts.
373. These defamatory statements by Soldz were reasonably understood by those who read them
to be statements of fact of and concerning each of the Plaintiffs.
374. These statements are false.
375. By publishing and republishing the statements, Soldz intended to cause harm and, in fact,
did cause harm to Plaintiffs' reputations.
376. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
377. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
378. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
379. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
380. Soldz had no privilege to publish or republish the false and defamatory statements or, ifhe
did, he abused that privilege.
381. At the time of publication, Soldz knew these statements were false or recklessly
disregarded the truth.
382. At a minimum, Soldz had serious doubts as to the truth of these statements and a high
degree of awareness that they were probably false, and therefore was required to investigate their
veracity before publishing or republishing them.
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383. Soldi's conduct amounts to actual malice.
384. Soldz's false statements have injured the Plaintiffs in their trade or professions~ have
damaged their careers and reputations; in some cases have prevented the Plaintiffs from obtaining
employment as psychologists, despite their qualifications; and have caused the Plaintiffs to suffer
damages in an amount to be determined at trial.
385. Soldz is liable to the Plaintiffs for compensatory damages arising out of his defamation of
Plaintiffs.
386. Soldz is liable to the Plaintiffs for punitive damages because of the willful, wanton, and
outrageous nature of the defamation and evidence of conscious disregard for the Plaintiffs' rights.
COUNT4

(Defamation Per Se for the False and Misleading Statements in the Draft Hoffman

Report Published on or about July 2, 2015, to James Risen and The New York Times)
All Plaintiffs against the Institutional Defendants and Soldz

387. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
388. Sidley and Hoffman published a draft of the Hoffman Report on June 27, 2015, to the
Special Committee and Board of the APA (including recused members). At Hoffman's urging,
APA republished it on June 28 to Dr. Soldz (at that time not an APA member).
3 89. On information and belief, according to statements to third parties and the public, electronic
access to a true and correct copy of the Report was given to James Risen of The New York Times
by Soldz on or about July 2, 2015.
390. Soldz provided further false information to Risen that caused him to write a false and
defamatory article accompanying the Times ' full publication of the Report on the website on July
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10, 2015, and an article that appeared in print on July 11, 2015.48 Based upon Soldz's false
information, Risen' s article included false information linking the AP A and the Plaintiffs to
abusive CIA interrogations and to torture, claims not supported by the Report itself.
391 . Soldz employed the Report to continue to make these false allegations in the media.
392. The Report and Soldz's statements to the Board and press following the Report contained
the false and defamatory statements concerning the Plaintiffs as set forth in this Complaint,
including Exhibit A. 49
393. These defamatory statements were reasonably understood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
394. These statements are false.
395. By publishing and republishing the statements, the Institutional Defendants and Soldz
intended to cause harm and, in fact, did cause harm to Plaintiffs' reputations.
396. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
397. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
398. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
399. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.

48

https://www.nytimes.com/2015/07/11/us/psychologists-shielded-us-torture-prograrn-reportfinds.html
49
https://www.counterpunch.org/2015/07/ 13/opening-comments-to-the-american-psychologicalassociation-apa-board-of-directors/
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400. 'Hoffman and other individuals who were members or employees of an Instituti
onal
Defendant were at all times acting on behalf of their respective organization or firm.
401. None of the Institutional Defendants nor Soldz had any privilege to publish or republis
h
the false and defamatory statements or, if they did, the Institutional Defendants and Soldz
abused
that privilege.
402. At the time of publication, the Institutional Defendants and Soldz knew these stateme
nts
were false or recklessly disregarded the truth.
403. At a minimum, the Institutional Defendants and Soldz, had serious doubts as to the
truth
of these statements and a high degree of awareness that they were probably false, and therefor
e
were required to investigate their veracity before publishing or republishing them.
404. Sidley and Hoffman purposefully avoided the truth, and purposely avoided intervie
wing
sources and following fundamental investigative practices in order to avoid the truth. The·
APA
Special Committee charged with overseeing the investigation and led by Dr. Kaslow failed

ensure

Hoffman was following appropriate practices and was conducting a thorough investigation.
405. The Institutional Defendants' and Soldz's conduct amounts to actual malice.
406. The defamatory statements have been repeated and republished in major media outlets.
That republication was reasonably foreseeable, because the Institutional Defendants provide
d an
advance copy to Soldz, whom they knew to be collaborating with The New York Times reporter
whose book sparked the investigation, and because the engagement letter between the Instituti
Defendants and the Board resolution authorizing Hoffman' s engagement provided that the

onal

Report

would become public without modification.
407. The false statements by Hoffman, Sidley, the APA, and Soldz have injured the Plaintiff
s
in their trade or professions; have damaged their careers and reputations; in some cases
have
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prevented the Plaintiffs from obtaining employment as psychologists, despite their qualifications;
and have caused the Plaintiffs to suffer damages in an amount to be determined at trial.
408. The Institutional DefeQ.dants and Soldz are liable to the Plaintiffs for compensatory
damages arising out of their defamation of Plaintiffs.
409. The Institutional Defendants and Soldz are liable to the Plaintiffs for punitive damages
because of the willful, wanton, and outrageous nature of the defamation and evidence of conscious
disregard for the Plaintiffs' rights.
COUNTS
(Defamation Per Se for the False and Misleading Statements in the Final Hoffman Report
Published by Hoffman and Sidley on July 2, 2015, to the AP A Special Committee and
Board, Including the Board Member Resident in Massachusetts)
All Plaintiffs against Hoffman and Sidley

410. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
411. Hoffman and Sidley published the final version of the Hoffman Report to the Special
Committee and Board of the APA on July 2, 2015, including the Board member resident in
Massachusetts. The Report was subsequently republished to additional parties as detailed below.
412. A true and correct copy of the Final Report, which has been superseded by a Revised
Report, is still available online without any notation that it has been revised or that Hoffman was
rehired by the APA to fix it (at http://www.apa.org/iudependent-review/APA-FlNAL-Report7.2.15.pdt).
413. The Report contained the false and defamatory statements concerning the Plaintiffs as set
forth in this Complaint, including Exhibit A.
414. The defamatory statements were reasonably understood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
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415. These statements are false.
416. By publishing the statements, Hoffman and Sidley intended to cause harm and, in fact, did
cause harm to Plaintiffs' reputations.
417. The statements so harm the Plaintiffs as to lower those reputations in the estimation of their
communities or to deter others from associating or dealing with them.
418. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
419. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
420. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
421 . At all times, Hoffman was acting on behalf of the affiliated Sidley partnerships. Hoffman
was the only partner of Sidley referenced in public materials about the Report, and he signed the
cover letter publishing the Report that was included with the Report.
422. Hoffman and Sidley had no privilege to publish the false and defamatory statements or, if
they did, Hoffman and Sidley abused that privilege.
423 . At the time of publication, Hoffman and Sidley knew these statements were false or
recklessly disregarded the truth.
424. At a minimum, Hoffman and Sidley had serious doubts as to the truth of these statements
and a high degree of awareness that they were probably false, and therefore were. ~~quired to
investigate their veracity before publishing them.
425. Hoffman and Sidley purposefully avoided the truth, and purposely avoided interviewing
sources and following fundamental investigative practices in order to avoid the truth.
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426. Hoffman and Sidley' s conduct amounts to actual malice.
427. These defamatory statements have been repeated and republished in major media outlets.
That republication was reasonably foreseeable, because the engagement letter between the
·. ~.

Institutional Defendants provided that the Report would become public without modification.
428. Hoffman and Sidley's false statements have inj~~d the Plaintiffs in their trade or
professions; have damaged their careers and reputations; in some cases have prevented the
Plaintiffs from obtaining employment as psychologists, despite their qualifications; and have
caused the Plaintiffs to suffer damages in an amount to be determined at trial.
429. Hoffman and Sidley are liable to the Plaintiffs for compensatory damages arising out of
their defamation of the Plaintiffs.
430. Hoffman and Sidley are liable to the Plaintiffs for punitive damages because of the willful,
wanton, and outrageous nature of the defamation and evidence of conscious disregard for the
Plaintiffs' rights.
COUNT6
(Defamation Per Se for the False and Misleading Statements in the Hoffman Report
Published by Hoffman and Sidley between July 2, 2015 and July 7, 2015,
to The New York Times)
All Plaintiffs against Hoffman and Sidley

431. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
432. On information and belief, Hoffman gave a Word file of the Report to James Risen of The
New York Times between July 2 and July 7, 2015. That copy of the Report was made available
online by the Times: http://www.nytimes.com/interactive/2015/07/09/us/document-report.htm l
433. The Report contained the false and defamatory statements concerning the Plaintiffs as set
forth in this Complaint, including Exhibit A.
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434. The defamatory statements were reasonably understood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
435. These statements are false.
436. By publishing the statements, Hoffman and Sidley intended to cause harm and, in fact, did
cause harm to Plaintiffs' reputations.
43 7. The statements so harm the Plaintiffs as to lower those reputations in the estimation of their
communities or to deter others from associating or dealing with them.
438. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
439. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
440. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
441 . At all times, Hoffman was acting on behalf of the affiliated Sidley partnerships. Hoffman
was the only partner of Sidley referenced in public materials about the Report, and he signed the
cover letter publishing the Report that was included with the Report.
442. Hoffman and Sidley had no privilege to publish the false and defamatory statements or, if
they did, Hoffman and Sidley abused that privilege.
443 . At the time of publication, Hoffman and Sidley knew these statements were false or
recklessly disregarded the truth.
444. At a minimum, Hoffman and Sidley had serious doubts as to the truth of these statements
and a high degree of awareness that they were probably false, and therefore were required to
investigate their veracity before publishing them.
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445. Hoffman and Sidley purposefully avoided the truth, and purposely avoided interviewing
sources and following fundamental investigative practices in order to avoid the truth.
446. Hoffman and Sidley's conduct amounts to actual malice.
447. These defamatory statements have been repeated and republished in major media outlets.
That republication was reasonably foreseeable, because the engagement letter between the
Institutional Defendants provided that the Report would become public without modification.
448. Hoffman and Sidley's false statements have injured the Plaintiffs in their trade or
professions; have damaged their careers and reputations; in some cases have prevented the
Plaintiffs from obtaining employment as psychologists, despite their qualifications; and have
caused the Plaintiffs to suffer damages in an amount to be determined at trial.
449. Hoffman and Sidley are liable to the Plaintiffs for compensatory damages arising out of
their defamation of the Plaintiffs.
450. Hoffman and Sidley are liable to the Plaintiffs for punitive damages because of the willful,
wanton, and outrageous nature of the defamation and evidence of conscious disregard for the
Plaintiffs' rights.
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COUNT7
(Defamation Per Se for the False and Misleading Statements in the Final Hoffman
Report Republished by the AP A to the AP A Council, Including Council Members in
Massachusetts, on July 8, 2015)
All Plaintiffs against the Institutional Defendants
451 . The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
452. The Special Committee and Board of the AP A republished the final version of the Hoffman
Report to the Council of Representatives of the APA (approximately 170 persons) on July 8, 2015.
The Report was subsequently republished to additional parties as detailed below.
453. A

true

and

correct

copy

of

the

Report

is

available

online

here:

http://www.apa.org/independent-review/ AP A-FINAL-Report-7 .2.15 .pdf
454. The publications and republications were part of an "aggressive" distribution effort by the
AP A and designed to reach a new and wider audience, including members of Council who were
Massachusetts residents.
455. The Report contained the false and defamatory statements concerning the Plaintiffs as set
forth in this Complaint, including Exhibit A.
456. These defamatory statements were reasonably understood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
457. These statements are false.
458. By publishing or republishing the statements, the Institutional Defendants intended to
cause harm and, in fact, did cause harm to Plaintiffs' reputations.
459. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.

116

460. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
461. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
462. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
463. The republishing of the Report by the members of the Special Committee and the AP A
Board was done by those individuals in their official capacities as members of the Special
Committee and the AP A Board.
464. The Institutional Defendants had no privilege to publish or republish the false and
defamatory statements or, if they did, the Institutional Defendants abused that privilege.
465. At the time of publication, the Institutional Defendants knew these statements were false
or recklessly disregarded the truth.
466. At a minimum, the Institutional Defendants had serious doubts as to the truth of these
statements and a high degree of awareness that they were probably false, and therefore were
required to investigate their veracity before publishing or republishing them.
467. The Institutional Defendants' conduct amounts to actual malice.
468. The Institutional Defendants' false statements have injured the Plaintiffs in their trade or
professions; have damaged their careers and reputations; in some cases have prevented the
Plaintiffs from obtaining employment as psychologists, despite their qualifications; and have
caused the Plaintiffs to suffer damages in an amount to be determined at trial.
469. The Institutional Defendants are liable to the Plaintiffs for compensatory damages arising
out of their defamation of the Plaintiffs.
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470. The Institutional Defendants are liable to the Plaintiffs for punitive damages because of the
willful, wanton, and outrageous nature of the defamation and evidence of conscious disregard for
the Plaintiffs' rights.
COUNTS
(Defamation Per Se for the False and Misleading Statements in the Hoffman Report
and in the Accompanying Article Published to the World on July 10, 2015,
by The New York Times and James Risen)
All Plaintiffs against the Institutional Defendants and Soldz

471 . The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
472. The Institutional Defendants published and republished both a draft of the Hoffman Report
and the final version of the Report a combined total of at least six times, prior to the publication
by The New York Times of a copy of the full Report. By publishing and republishing those two
versions of the Report to multiple parties, including to Soldz who was .collaborating with the Times,
the Institutional Defendants excessively and recklessly distributed the Report, foreseeably causing
harm to Plaintiffs' reputations.
473. Soldz provided false and defamatory statements to Risen, including that the military
Plaintiffs participated in or shielde~ torture and that they and the AP A colluded with the CIA to
enable torture. Those statements were reflected in both Risen's July 10, 2015, online article
(https://www.nytimes.com/2015/07 /l 1/us/psychologists-shielded-us-torture-program-reportfinds.html) and his July 11, 2015, print article.
474. As set forth more fully in this Complaint, in Risen's article the APA apologized for the
actions de_scribed in the Report, despite knowing those allegations were inconsistent with over 10
years of the APA's statements on the topic and highly improbable, and despite knowledge
possessed by Board members that demonstrated their falsity.
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475. A true and correct copy of the Report was made available online at The New York Times
website here: http://www.nytimes.com/interactive/2015/07 /09/us/document-report. html.
476. The Report contained the false and defamatory statements concerning the Plaintiffs as set
forth in this Complaint, including Exhibit A.
477. These defamatory statements were reasonably understood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
478. These statements are false.
479. By publishing or republishing the statements, the Institutional Defendants and Soldz
intended to cause harm to, and did in fact harm, the Plaintiffs.
480. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
481 . The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
482. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
483. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
484. Neither the Institutional Defendants nor Soldz had any privilege to publish or republish the
false and defamatory statements or, if they did, the Institutional Defendants and Soldz abused that
privilege.
485. At the time of publication, the Institutional Defendants and Soldz knew these statements
were false or recklessly disregarded the truth.
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486. At a minimum, the Institutional Defendants and Soldz had serious doubts as to the truth of
these statements and a high degree of awareness that they were probably false, and therefore were
required to investigate their veracity before publishing or republishing them.
487. The Institutional Defendants' and Soldz's conduct amounts to actual malice.
488. The republication of the Report's defamatory statements was reasonably foreseeable,

because the engagement letter among the Institutional Defendants provided that the Report would
become public without modification and because Hoffman urged the APA to provide an advance
copy of the Report to Soldz, whom they knew to be collaborating with the Times as a source.
489. The Institutional Defendants' and Soldz's false statements have injured the Plaintiffs in

their trade or professions; have damaged their careers and reputations; in some cases have
prevented the Plaintiffs from obtaining employment as psychologists, despite their qualifications;
and have caused the Plaintiffs to suffer damages in an amount to be determined at trial.
490. The Institutional Defendants and Soldz are liable to the Plaintiffs for compensatory

damages arising out of their defamation of the Plaintiffs.
491 . The Institutional Defendants and Soldz are liable to the Plaintiffs for punitive damages

because of the willful, wanton, and outrageous nature of the defamation and evidence of conscious
disregard for the Plaintiffs' rights.
COUNT9
(Defamation Per Se for the False and Misleading Statements in the Report Published on
July 11, 2015, by The Guardian to the World)
All Plaintiffs against Hoffman and Sidley
492. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully

herein.

120

493 . On information and belief, Hoffman gave a Word file of the Report to Jam.es Risen of The
New York Times between July 2 and July 7, 2015. That copy of the Report was made available

online here: http://www.nytimes.com/interactive/20l5/07/09/us/document-report.html
494. Foreseeably, a full version of the Report that, on information and belief, is identical to the
copy published by the Times was subsequently published in full by The Guardian with the
intention

of

reaching

a

new

and

wider

audience:

https://www.theguardian.com/law/2015/jul/11 /american-psychological-association -torture-report
495. The Report contained the false and defamatory statements concerning the Plaintiffs as set
forth in this Complaint, including Exhibit A.
496. These defamatory statements were reasonably understood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
497. These statements are false.
498. By publishing or republishing the statements, Sidley and Hoffman intended to cause harm
to, and did in fact harm, the Plaintiffs.
499. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
500. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
501 . The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
502. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
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503. Sidley and Hoffman had no privilege to publish or republish the false and defamatory
statements or, if they did, they abused that privilege.
504. At the time of publication, Sidley and Hoffman knew these statements were false or
recklessly disregarded the truth.
505. At a minimum, Sidley and Hoffman had serious doubts as to the truth of these statements
and a high degree of awareness that they were probably false, and therefore were required to
investigate their veracity before publishing or republishing them.
506. Hoffman and Sidley's conduct amounts to actual malice.
507. At all times, Hoffman was acting on behalf of the affiliated Sidley partnerships.
508. The republication of the defamatory statements was reasonably foreseeable , because, on
information and belief, Hoffman gave the full Report to The New York Times and because the
engagement letter among the Institutional Defendants and the AP A Board resolution authorizing
the engagement provided that the Report would become public without modification.
509. Sidley and Hoffman' s false statements have injured the Plaintiffs in their trade or
professions; have damaged their careers and reputations ; in some cases have prevented the
Plaintiffs from obtaining employment as psychologists, despite their qualifications; and have
caused the Plaintiffs to suffer damages in an amount to be determined at trial.
510. Sidley and Hoffman are liable to the Plaintiffs for compensatory damages arising out of
their defamation of the Plaintiffs.
511 . Sidley and Hoffman are liable to the Plaintiffs for punitive damages because of the willful,
wanton, and outrageous nature of the defamation and evidence of conscious disregard for the
Plaintiffs' rights.
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COUNT 10
(Defamation Per Se for the False and Misleading Statements in the Final Hoffman
Report Republished by the Board of the APA on the APA Website on July 10, 2015)
All Plaintiffs against the Institutional Defendants

512. The Plaintiffs repeat and re-allege each of the foregoing paragraph~. as if set forth fully
herein.
513. The Special Committee and Board of the APA republished the Hoffman Report on the
APA website on July 10, 2015. The Report was subsequently republished to additional parties.
514. A

true

and

correct

copy

of

the

Report

1s

available

online

here:

http://www.apa.org/independent-review/APA-FINAL-Report-7.2.1 5.pdf
515. In an attempt to reach a new and larger audience, including in Massachusetts, on the same
day

the

AP A

published

a

link

to

contents

of

the

Report

on

Twitter:

https://twitter.com/APA/status/619605997485719553 . APA has over2,096 Twitter followers who
are Massachusetts residents.
516. The Report contained the false and defamatory statements concerning the Plaintiffs as set
forth in this Complaint, including Exhibit A.
51 7. These defamatory statements were reasonably understood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
518. These statements are false.
519. By publishing or republishing the statements, the Institutional Defendants intended to and
did in fact cause harm to Plaintiffs' reputations.
520. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
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521 . The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
522. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
523. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
524. Hoffman and other individuals who were members or employees of an Institutional
Defendant were at all times acting on behalf of their respective organization or firm.
525. The Institutional Defendants had no privilege to publish or republish the false and
defamatory statements or, if they did, the Institutional Defendants abused that privilege.
526. At the time of publication, the Institutional Defendants knew these statements were false
or recklessly disregarded the truth.
527. At a minimum, the Institutional Defendants had serious doubts as to the truth of these
statements and a high degree of awareness that they were probably false, and therefore were
required to investigate their veracity before publishing or republishing them.
528. The Institutional Defendants' conduct amounts to actual malice.
529. These defamatory statements have been repeated and republished in major media outlets.
That republication was reasonably foreseeable, because the engagement letter between the
Institutional Defendants provided that the Report would become public without modification.
530. The Institutional Defendants' false statements have injured the Plaintiffs in their trade or
professions; have damaged their careers and reputations; in some cases have prevented the
Plaintiffs from obtaining employment as psychologists, despite their qualifications; and have
caused the Plaintiffs to suffer damages in an amount to be determined at trial.
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531. The Institutional Defendants are liable to the Plaintiffs for compensatory damages arising
out of their defamation of the Plaintiffs.
532. The Institutional Defendants are liable to the Plaintiffs for punitive damages because of the
willful, wanton, and outrageous nature of the defamation and evidence of conscious disregard for
the Plaintiffs' rights.
COUNT 11

(Defamation Per Se for the False and Misleading Statements in the Final Hoffman Report
Published by the Board of the AP A in an E-mail to Its Membership, Including Its
Massachusetts Members, on July 11, 2015)
All Plaintiffs against the Institutional Defendants

533. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
534. The Special Committee and Board of the APA published the Hoffman Report on the APA
website on July 10, 2015. The Report was subsequently republished to additional parties.
535. A

true

and

correct

copy

of

the

Report

is

available

online

here:

hti:p://www .apa.org/independent-review/AP A-FINAL-Report-7.2.15 .pdf
536. The APA published the Report by e-mail to APA members on July 11, including to its
members in Massachusetts, directing them to the website where the Report was immediately
accessible. A true and correct copy of the e-mail sent to all members is available here:
http://www.apa.org/independent-review/final-report-message.aspx. It was read by Massachusetts
residents.
537. A true and correct picture of the website as it existed at that time is set forth below:
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538. From July 11, no password was needed to access the Report at any time by any member of
the public or AP A member. Members of the public, including citizens of Massachusetts, continue
to refer to this outdated version of the Report on the APA website due to new links provided by
the APA and others to new statements in the press intended to reach readers in Massachusetts.
539. The republication of the Report was intended to reach a new and wider audience and was
in fact read by Massachusetts residents. AP A continues to publish the Report with new
commentary in order to reach a new and wider audience. For example, in March of 2017, in the
Council Agenda Book provided to all APA members, the APA Policy and Planning Board in its
Annual Report discussed the impact of th_e Hoffman Report on APA . The authors provided a link

to both the Revised Report and a false and defamatory article concerning the Report:
https://psychcentral.com/blog/the-hoffman-report-after-years-of-lies-who-holds-the-apaaccountable/
540. The Report contained the false and defamatory statements concerning the Plaintiffs as set
forth in this Complaint, including Exhibit A.
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541. These defamatory statements were reasonably understood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
542. These statements are false.
543. By publishing or republishing the statements, the Institutional Defendants intended to
cause harm, and in fact did cause harm, to Plaintiffs' reputations.
544. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
545. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
546. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
547. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
548. Hoffman and other individuals who were members or employees of an Institutional
I

Defendant were at all times acting on behalf of their respective organization or firm.
549. The Institutional Defendants had no privilege to publish or republish the false and
defamatory statements or, if they did, The Institutional Defendants abused that privilege.
550. At the time of publication, the Institutional Defendants knew these statements were false
or recklessly disregarded the truth.
551. At a minimum, the Institutional Defendants had serious doubts as to the truth of these
statements and a high degree of awareness that they were probably false, and therefore were
required to investigate their veracity before publishing or republishing them.
552. The Institutional Defendants' conduct amounts to actual malice.
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553. These defamatory statements have been repeated and republished in major media outlets.
That republication was reasonablf foreseeable, because the engagement letter between the
Institutional Defendants provided that the Report would become public without modification.
554. The Institutional Defendants' false statements have injured the Plaintiffs in their trade or
professions; have damaged their careers and reputations; in some cases have prevented the
Plaintiffs from obtaining employment as psychologists, despite their qualifications; and have
caused the Plaintiffs to suffer damages in an amount to be determined at trial.
555. The Institutional Defendants are liable to the Plaintiffs for compensatory damages arising
out of their defamation of the Plaintiffs.
556. The Institutional Defendants are liable to the Plaintiffs for punitive damages because of the
willful, wanton, and outrageous nature of the defamation and evidence of conscious disregard for
the Plaintiffs' rights.
COUNT 12

(Defamation Per Se for the False and Misleading Statements in the Final Hoffman
Report Republished by The Boston Globe on July 11 and July 20, 2015)
All Plaintiffs against the Institutional Defendants
557. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
558. The Special Committee and Board of the APA republished the Hoffman Report on the
APA website on July 10, 2015. The Report was subsequently republished to additional parties.
559. A

true

and

correct

copy

of

the

Report

is

available

http://www.apa.org/independent-review/ APA-FINAL-Report-7 .2. 15.pdf
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online

here:

560. The Boston Globe published two articles concerning the Reports. The second article
provided significant new commentary connecting the controversy to Massachusetts and linked to
the contents of the Report on the APA website.
561 . Those articles are available here:
https://www.bostonglobe.com/news/nation/2015/07/10/psychologists-col1uded-interrogationsreport-says/3usbta0dxmobWwIPtOpUYL/sto:ry.html
and

here:

https://www.bostonglobe.com/news/nation/2015/07/19/psychology-association-

worked-with-defense-officials-loose-interrogationguidelines/DsPxSETzHmc4QsSjLjR9mN/stocy.html
562. Those links are still active and can be accessed by new readers.
563. On July 24, the Boston Globe printed a letter datelined Boston from Physicians for Human
Rights, calling for a criminal investigation of the allegations in the Report.
https://www.bostonglobe.com/opinion/letters/2015/07/23/nothing-less-than-federal-criminalprobe-warranted-over-interrogation-tactics/l 1dONNo0FRTAvRpdMxK.yUM/stocy.html
564. Soldz tweeted the article directly to his followers on Twitter, including at least 20
Massachusetts residents, again calling for a federal criminal probe.
--,

I
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Nothing less than a federal -criminal probe is
warranted over interrogation tactics - Letters

- The Boston Globe boston globe.com/ opin ion/ !etter
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565. The articles and the Report contained the false and defamatory statements concerning the
Plaintiffs as set forth in this Complaint, including Exhibit A.
566 . .Those publications and republications of the false and defamatory statements were
reasonably foreseeable, given the AP A's "aggressive" efforts to distribute the Report, including in
Massachusetts, and given that the Institutional Defendants' engagement letter and the APA Board
resolution authorizing the engagement provided for publication to the public. Each of those articles
and the Report were read by Massachusetts residents. Those articles and links were published in
order to reach a wider audience for the false and defamatory allegations.
567. These defamatory statements were reasonably understood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
568. These statements are false.
569. By publishing or republishing the statements, the Institutional Defendants intended to
cause harm, and in fact did cause harm, to Plaintiffs' reputations.
570. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
571 . The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
572. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
573. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
574. Hoffman and other individuals acting on behalf of an Institutional Defendant were doing
so within their capacities on behalf of their respective organization, company, or firm.
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575. The Institutional Defendants had no privilege to publish or republish the false and
defamatory statements or, if they did, the Institutional Defendants abused that privilege.
576. At the time of publication, the Institutional Defendants knew these statements were false
or recklessly disregarded the truth.
577. At a minimum, the Institutional Defendants had serious doubts as to the truth of these
statements and a high degree of awareness that they were probably false, and therefore were
required to investigate their veracity before publishing or republishing them.
578. The Institutional Defendants' conduct amounts to actual malice.
579. These defamatory statements have been repeated and republished in major media outlets.
That republication was reasonably foreseeable, because the engagement letter between the
Institutional Defendants provided that the Report would become public without modification.
580. The Institutional Defendants' false statements have injured the Plaintiffs in their trade or
professions; have damaged their careers and ·reputations; in some cases have prevented the
Plaintiffs from obtaining employment as psychologists, despite their qualifications; and have
caused the Plaintiffs to suffer damages in an amount to be determined at trial.
581 . The Institutional Defendants are liable to the Plaintiffs for compensatory damages arising
out of their defamation of the Plaintiffs.
582. The Institutional Defendants are liable to the Plaintiffs for punitive damages because of the
willful, wanton, and outrageous nature of the defamation and evidence of conscious disregard for
the Plaintiffs' rights.
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COUNT 13
(Defamation Per Se for the False and Misleading Statements made by Dr. Nadine Kaslow
on behalf of the AP A to the Public)
All Plaintiffs against AP A

583. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
584. Dr. Kaslow made a number of false and defamatory statements to the media, as set forth in
this Complaint; on behalf of the AP A in her capacity as the head of the Special Committee.
585. Dr. Kaslow acted with actual malice because she knew her statements·were false, or acted
in reckless disregard of their truth, at the time she made them, given: 1) her involvement in
significant underlying events described in the Report that gave her knowledge that contradicted
the Report's conclusions, and 2) that she had been told by Hoffman that he found no criminal
activity as a result of the investigation.
586. Dr. Kaslow's singling out of Dr. Behnke in those defamatory statements and her
participation in the AP A's disparate treatment of him, including his wrongful discharge, has caused
and continues to cause grave personal, financial, and emotional damage.
587. Dr. Kaslow's defamatory statements were reasonably understood by those who heard them
to be statements of fact of and concerning each of the Plaintiffs.
588. These statements are false.
589. By publishing or republishing the statements, the APA intended to cause harm, and in fact
did cause harm, to Plaintiffs' reputations.
590. The statements so harm the Plaintiffs' reputations as to lower those reputations in the

estimation of their communities or to deter others from associating or dealing with them.
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591 . Each of the statements impeaches the integrity and virtue of the Plaintiffs, thus exposing
them to hatred, contempt, and ridicule.
592. Each of Kaslow' s statements was subsequently distributed by WBUR and the Hufjington
Post via Twitter. WBUR (Radio Boston) has 12,735 Twitter followers who are Massachusetts

residents (approximately 2,096 of those are in Boston), and Hu.ffington Post's social-media
consultant tweeted the video to 60 Massachusetts residents who are her followers.
593. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
594. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
595. Dr. Kaslow's statements were made in the course and scope of her position as head of the
Special Committee and member of the Board of the AP A.
596. The APA had no privilege to publish or republish the false and defamatory statements or,
if it did, the APA abused that privilege.
597. At the time of publication, the AP A knew these statements were false or recklessly
disregarded the truth.
598. At a minimum, the APA had serious doubts as to the truth of these statements and a high
degree of awareness that they were probably false, and therefore was required to investigate their
veracity before publishing or republishing them.
599. The APA's false statements have injured Plaintiffs in their trade or professions; have
damaged their careers and reputations; in some cases have prevented Plaintiffs from obtaining
employment as psychologists, despite their qualifications; and have caused Plaintiffs to suffer
damages in an amount to be determined at trial.
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600. The APA is liable to the Plaintiffs for compensatory damages arising out of its defamation
of Plaintiffs.
601. The APA is liable to Plaintiffs for punitive damages because of the willful, wanton, and
outrageous nature of the defamation and evidence of conscious disregard for the Plaintiffs' rights.
COUNT14
(Defamation Per Se for the False and Misleading Statements in the Revised Report
Published by Hoffman and Sidley on September 4, 2015, to the Special Committee and
Board of AP A, Including the Board Member Resident in Massachusetts)
All Plaintiffs against Hoffman and Sidley

602. The Plaintiffs repeat and re"."allege each of the foregoing paragraphs as if set forth fully
herein.
603. Hoffman and Sidley published the Revised Report to the Special Committee and Board of
the APA on September 4, 2015.
604. A true and correct copy of the Revised Report 1s available online here:
http://www.apa.org/independent-review/revised-report. pdf
605. The Revised Report contained false and defamatory statements concerning the Plaintiffs.
Plaintiffs had objected to those statements in writing before its release, providing several detailed
examples of verifiable falsehoods.
606. However, Plaintiffs were not told the Report was being revised. In the cover letter
accompanying the Revised Report and in subsequent statements by the AP A Board, it was falsely
asserted that Plaintiffs had a full opportunity to object to the Report' s contents and their objections
were given full consideration in drafting the Revised Report. _
607. The defamatory statements in the Revised Report were reasonably understood by those
who read them to be statements of fact of and concerning each of the Plaintiffs.
608. These statements are false.
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609. By publishing the statements, Hoffinan and Sidley intended to cause harm to, and in fact
did cause harm to, Plaintiffs' reputations.
610. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
611 . The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
612. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
613. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
614. At all times, Hoffman was acting on behalf of the affiliated Sidley partnerships. Hoffman
was the only partner of Sidley referenced in public materials about the Report, and he signed the
cover letters publishing the Report on each occasion where a letter was included with the Revised
Report.
615. Hoffman and Sidley had no privilege to publish the false and defamatory statements or, if
they did, Hoffman and Sidley abused that privilege.
616. At the time of publication, Hoffman and Sidley knew these statements were false or

recklessly disregarded the truth.
617. At a minimum, Hoffman and Sidley had serious doubts as to the truth of these statements
and a high degree of awareness that they were probably false, and therefore were required to
investigate their veracity before publishing them.
618. Hoffman and Sidley purposefully avoided the truth, and purposely avoided interviewing

sources and following fundamental investigative practices in order to avoid the truth.
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619. Hoffman and Sidley' s conduct amounts to actual malice.
620. On June 27, 2016, Dr. Trudy Bond, a psychologist who had repeatedly filed multiple ethics
complaints against Col. James, used a copy of the September 4, 2015, Report to encourage the
United Nations Committee Against Torture to seek prosecution of the persons named in the Report
for authorizing, acquiescing, or consenting to acts of torture. She has also submitted the September

4, 2015, Report to the International Criminal Court.
621. These actions were reasonably foreseeable because Dr. Bond had previously filed multiple
unsuccessful complaints with numerous organizations, including the AP A, seeking censure or
prosecution for Col. James' conduct. Hoffman and Sidley interviewed Dr. Bond during the
investigation but intentionally omitted from the Report the failure of her previous attempts to have
the Plaintiffs censured or prosecuted.
622. Hoffman and Sidley's false statements, and failure to correct their false statements, have
injured the Plaintiffs in their trade or professions; have damaged their careers and reputations; in
some cases have prevented the Plaintiffs from obtaining employment as psychologists, despite
their qualifications; and have caused Plaintiffs to suffer damages in an amount to be determined at
trial.
623 . Hoffman and Sidley are liable to the Plaintiffs for compensatory damages arising out of
their defamation of the Plaintiffs.
624. Hoffman and Sidley are liable to the Plaintiffs for punitive damages because of the willful,
wanton, and outrageous nature of the defamation and evidence of conscious disregard for the
Plaintiffs' rights, including their continued refusal to correct the false allegations in the Revised
Report.
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COUNT15

(Defamation Per Se for the False and Misleading Statements in the Revised Report
Republished by the Board of AP A on the APA Website on or about September 4, 2015)
All Plaintiffs against the Institutional Defendants
625. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
626. The Special Committee and Board of the APA republished the revised Hoffman Report on
the APA website on or about September 4, 2015.
627. A true and correct copy of the Revised Report 1s available online here:
http://www.apa.org/independent-review/revised-report.pdf
628. The Revised Report contained false and defamatory statements concerning the Plaintiffs.
Plaintiffs had objected to those statements in writing before its release, providing several detailed
examples of verifiable falsehoods.
629. However, although Plaintiffs' coupsel was in direct contact with AP A' s counsel during the
time of the revision, and although AP A was on notice that Plaintiffs objected to easily disprovable
false statements in the Report, Plaintiffs were not told the Report was being revised. In the cover
letter accompanying the Revised Report and in subsequent written statements by the AP A Board,
it was falsely asserted that Plaintiffs had an opportunity to object to the Report's contents and their
objections were given consideration in drafting the Revised Report.
630. The Revised Report's defamatory statements were reasonably understood by those who
read them to be statements of fact of and concerning each of the Plaintiffs.
,, 631. These statements are false.
632. By publishing or republishing the statements, the Institutional Defendants intended to

cause harm, and in fact did cause harm, to Plaintiffs' reputations.
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633. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
634. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
635. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct. .
636. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
637. Hoffman and other individuals who were members or employees of an Institutional
Defendant were at all times acting on behalf of their respective organization or firm.
638. The Institutional Defendants had no privilege to publish or republish the false and
defamatory statements or, if they did, the Institutional Defendants abused that privilege.
639. At the time of publication, the Institutional Defendants knew these statements were false
or recklessly disregarded the truth.
640. At a minimum, the Institutional Defendants had serious doubts as to the truth of these
statements and a high degree of awareness that they were probably false, and therefore were
required to investigate their veracity before publishing or republish them.
641. The Institutional Defendants' conduct amounts to actual malice.
642. On June 27, 2016, Dr. Trudy Bond, a psychologist who had repeatedly filed multiple ethics
complaints against Col. James, used a copy of the September 4, 2015, Report to encourage the
United Nations Committee Against Torture to seek prosecution of the persons named in the Report
for authorizing, acquiescing, or consenting to acts of torture. She has also submitted the September
4, 2015, Report to the International Criminal Court.
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643. These actions were reasonably foreseeable because Dr. Bond had previously filed multiple
unsuccessful complaints with numerous organizations, including the AP A, seeking censure or
prosecution for Col. James' conduct. Hoffman and Sidley interviewed Dr. Bond during the
investigation but intentionally omitted from the Report the failure of her previous attempts to
censure or prosecute the Plaintiffs.
644. The Institutional Defendants' false statements, and failure to correct their false statements,
have injured the Plaintiffs in their trade or professions; have damaged their careers and reputations;
in some cases have prevented the Plaintiffs from obtaining employment as psychologists, despite
their qualifications; and have caused Plaintiffs to suffer damages in an amount to be determined at
trial.
645. The Institutional Defendants are liable to the Plaintiffs for compensatory damages arising
out of their defamation of the Plaintiffs.
646. The Institutional Defendants are liable to the Plaintiffs for punitive damages because of the
'

willful, wanton, and outrageous nature of the defamation and evidence of conscious disregard for
the Plaintiffs' rights, including their continued refusal to retract the false allegations in the Revised
Report.
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COUNT16
(Defamation Per Se for the False and Misleading Statements in the Revised Hoffman
Report Republished by the Board of AP A to APA Governance Members, Including
Massachusetts Residents, by E-mail
on or about September 11, 2015)
All Plaintiffs against the Institutional Defendants

64 7. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fullyherein.
648. The Special Committee and Board of the AP A republish~d the revised Hoffman Report on
the APA website on September 4, 2015.
649. A true and correct copy of the revised Report is available online here:
http://www.apa.org/independent-review/revised-report.pdf.
650. The APA sent an e-mail directing governance members, including residents of
Massachusetts, to read the Revised Report. That e-mail contained a link to the Revised Report, a
copy of the Revised Report, and a copy of the errata sheet.
651 . That e-mail was intended to provide wider distribution and a new audience for the Revised
Report.
652. That e-mail and the Revised Report were read by Massachusetts residents.
653. The Revised Report contained false and defamatory statements concerning the Plaintiffs.
Plaintiffs had objected to those statements in writing before its release, providing several detailed
examples of verifiable falsehoods.
654. However, Plaintiffs were not told the Report was being revised. In the cover letter
accompanying the Revised Report and in subsequent statements by the AP A Board, it was falsely
asserted that Plaintiffs had an opportunity to object to the Report's contents and their objections
were given consideration in drafting the Revised Report.
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655. The AP A's e-mail containing the Revised Report was an attempt to reach a new and wider
audience for the false and defamatory allegations in the Report.
656. The Revised Report contained false and defamatory statements concerning the Plaintiffs.
657. These defamatory statements were reasonably understood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
658. These statements are false.
659. By publishing or republishing the statements, the Institutional Defendants intended to
cause harm, and in fact, did cause hapn to Plaintiffs' reputations.
660. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
661. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
662. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
663. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
664. Hoffman and other individuals who were members or employees of an Institutional
Defendant were at all times acting on behalf of their respective organization or firm.
665. The Institutional Defendants had no privilege to publish or republish the false and
defamatory statements or, if they did, the Institutional Defendants abused that privilege.
666. At the time of publication, the Institutional Defendants knew these statements were false,
or recklessly disregarded the truth.
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667. At a minimum, the Institutional Defendants had serious doubts as to the truth of these
statements and a high degree of awareness that they were probably false, and therefore were
required to investigate their veracity before publishing or republish them.
668. The Institutional Defendants' conduct amounts to actual malice.
669. The Institutional Defendants' false statements, and failure to correct their false statements,
have injured the Plaintiffs in their trade or professions; have damaged their careers and reputations;
in some cases have prevented the Plaintiffs from obtaining employment as psychologists, despite
their qualifications; and have caused Plaintiffs to suffer damages in an amount to be determined at
trial.

670. The Institutional Defendants are liable to the Plaintiffs for compensatory damages arising
out of their defamation of the Plaintiffs.
671. The Institutional Defendants are liable to the Plaintiffs for punitive damages because of the
willful, wanton, and outrageous nature of the defamation and evidence of conscious disregard for
the Plaintiffs' rights, and the continued refusal to retract the false allegations in the Revised Report.
COUNT17
(Defamation Per Se for the False and Defamatory Statements by Soldz
to the North Carolina Commission of Inquiry on Torture and Republished on its
Website)
All Plaintiffs against Soldz

672. The Plamtiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully
herein.
673. Soldz made false and defamatory statements to the North Carolina Commission oflnquiry
on Torture (NCCIT) in November 2017 that went beyond the findings made by Hoffman and
Sidley in the Report with the intent to reach a new audience, including Massachusetts residents, to
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whom he "tweets" regarding updates on NCCIT's work. 50 Soldz has over 20 Massachusetts
residents who follow him on Twitter.
674. In those statements as well as elsewhere, Soldz asserted that the Report "raised questions
about potential CIA influence on the PENS report ...." But the Report states that, although AP A
officials interacted with the CIA between 2002 and 2004 - that is, before the PENS Task Force
was formed - "we did not find evidence that the relationship with the CIA contributed to the
outcome of the PENS Task Force .. .."
675. In the North Carolina statements as well as elsewhere, Soldz asserts that the PENS Task
Force based its guidelines on "US law, leaving psychologists free to participate in the interrogation
activity deemed legal by the United States government, as was both CIA and DoD torture." By the
time of PENS, however, there was no remaining doubt that torture was illegal under U.S. law.
Moreover, the PENS Guidelines explicitly incorporated the then-restrictive local policies
permitting only a limited number of interrogation techniques, none of them abusive. The
Guidelines also make clear that United Nations Convention Against Torture and the Geneva
Convention governing the treatment of prisoners of war applied to interrogations. Despite having
been pointed to that language, Soldz continues to make his false assertions.
676. Soldz intended his North Carolina false and defamatory statements, which included a link
to the Hoffman Report, to be heard by a new audience, including residents of Massachusetts,
beyond the audience that had previously received or heard about the contents of Report.
677. These defamatory statements by Soldz were reasonably understood by those who read them
to be statements of fact of and concerning each of the Plaintiffs.
'
.
678. These statements are false.

50

https://drive.google.com/file/d/1 V pjoFS4R WpOKoDSav V ch-tESzvnKsTuR/view
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679. By publishing and republishing the statements, Soldz ~ntended to cause harm and, in fact,
did cause harm to Plaintiffs' reputations.
680. The statements so harm the Plaintiffs' reputations as to lower those reputations in the
estimation of their communities or to deter others from associating or dealing with them.
681. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
682. The statements are defamatory per se because they accuse the Plaintiffs of unlawful
conduct.
683. The statements are defamatory per se because they impugn the Plaintiffs' fitness for and
conduct in their professions.
684. Soldz had no privilege to publish or republish the false and defamatory statements or, if he
did, he abused that privilege.
685. At the time of publication, Soldz knew these statements were false or recklessly
disregarded the truth.
686. At a minimum, Soldz had serious doubts as to the truth of these statements and a high
degree of awareness that they were probably false, and therefore was required to investigate their
veracity before publishing or republishing them.
687. Soldz' s conduct amounts to actual malice.
688. Soldz's false statements have injured the Plaintiffs in their trade or professions; have

damaged their careers and reputations; in some cases have prevented the Plaintiffs from obtaining
employment as psychologists, despite their qualifications; and have caused the Plaintiffs to suffer
damages in an amount to be determined at trial.
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689. Soldz is liable to the Plaintiffs for compensatory damages arising out of his defamation of
Plaintiffs.
690. Soldz is liable to the Plaintiffs for punitive damages because of the willful, wanton, and
outrageous nature of the defamation and evidence of conscious disregard for the Plaintiffs' rights.
COUNT 18

(Defamation by Implication or Libel Per Quod)
All Plaintiffs against Hoffman and Sidley

691 . Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully herein.
692. Plaintiffs plead in the alternative that Hoffman and Sidley's statements described herein
constitute defamation by implication for the following reasons:
693. By the use of the terms "joint venture," "joint enterprise," "deliberate avoidance," and
"collusion," Hoffman and Sidley deliberately or intentionally implied that the Plaintiffs had
engaged in criminal conduct.
694. At various points throughout the Report, Hoffman repeats the false and defamatory
statements of the Accusers without supplying contradictory information in his possession and thus
allows the reader to infer a false and defamatory meaning from the one-sided narrative. See, e.g.
Hoffman Report, p. 4: "Some label AP A' s actions 'criminal,' ...with a request they be prosecuted."
695. Hoffman omits from the Report the details of the crucial history of military policies in late
2003, 2004 and early 2005 and the development and implementation of strict and clear "DoD
interrogation guidelines. That omission causes the reader to conclude that the out-of-date
guidelines and OLC opinions presented by Hoffman were still in effect and allowed for abusive
interrogations. Had Hoffman and Sidley included the facts he intentionally omits from the Report,
each of his primary conclusions and a majority of his false statements would have been directly
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and substantially contradicted by those intentionally omitted facts. A reader would have been able
to reach non-defamatory conclusions of and concerning the Plaintiffs.
696. Despite acknowledging to the APA that he found no criminal activity, Hoffman makes no
such statement in the Report.
697. Hoffman knew that the Accusers had submitted much of the information he relied on to
the Senate Armed Services Committee and FBI, but neither of those organizations had found any
actionable conduct. He omits those facts from the Report, and such deliberate and intentional
omission damaged Plaintiffs' reputations.
698. Hoffman knew the Accusers wished to overcome what they perceived to be a statute of
limitations problem in order to resubmit the Report to the FBI to support criminal prosecutions
against the Plaintiffs.
699. It was reasonably foreseeable that the Accusers would use the Report to renew their calls
for criminal prosecution, and that the media would infer the possibility of criminal liability.
700. On June 27, 2016, Dr. Trudy Bond, a psychologist who had repeatedly filed multiple ethics
complaints against Col. James, used the revised Report to encourage the United Nations
Committee Against Torture to seek prosecution of those named in it. This action was reasonably
foreseeable given her previous persistence in filing complaints against Col. James. Although
Hoffman and Sidley interviewed Dr. Bond during the investigation, Hoffman omitted her history
of attacks against Col. James from the Report.
701. All publications of the Hoffman Report contained the false and defamatory language
implying criminal conduct and the deliber~te (or intentional) omission of the facts damaged
Plaintiffs' reputations.
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702. True

and

correct

copies

of

the

Reports

are

available

ht1;p://www.apa.org/independe11t-review/APA-FINAL-Repo1i-7.2.l5 .pdf

online
and

here:
here:

http://www.apa.org/independent-review/revised-report.pdf
703. Those Reports contained the false and defamatory statements concerning the Plaintiffs.
704. These defamatory statements were reasonably ~~erstood by those who read them to be
statements of fact of and concerning each of the Plaintiffs.
705. These statements are false.
706. By publishing the statements, Hoffman and Sidley intended to cause harm, and in fact did
cause harm, to Plaintiffs' reputations.
707. Hoffman and Sidley's false statements have injured Plaintiffs in their trade or professions;
have damaged their careers and reputations; in some cases have prevented Plaintiffs from obtaining
employment as psychologists, despite their qualifications; and have caused Plaintiffs to suffer
damages in an amount to be determined at trial.
708. The false statements have so harmed the Plaintiffs' reputations as to lower those reputations
in the estimation of their communities or to deter others from associating or dealing with them.
709. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to
hatred, contempt, and ridicule.
710. The statements are defamatory because they accuse the Plaintiffs of unlawful conduct.
711. The statements are defamatory because they impugn the Plaintiffs' fitness for and conduct

in their professions.
712. Hoffman and Sidley had no privilege to publish the false and defamatory statements or, if

they did, Hoffman and Sidley abused that privilege.
713 . Hoffman and Sidley's conduct amounts to actual malice.

147

714. Hoffman and Sidley are liable to the Plaintiffs for compensatory damages arising out of
their defamation of the Plaintiffs.
715. Hoffman and Sidley are liable to the Plaintiffs for punitive damages because of the willful,
wanton, and outrageous nature of the defamation and evidence of conscious disregard for the
Plaintiffs' rights.
716. The Plaintiffs have suffered lost employment, emotional distress, and severe personal and
professional humiliation and injury to their reputations in the community as a direct and proximate
result of Hoffman and Sidley's false and defamatory statements.
717. Col. James has experienced an exacerbation of his post-traumatic stress disorder symptoms
as a direct and proximate result of the false and defamatory statements made by Hoffman and
Sidley.

COUNT19
(False Light Invasion of Privacy)
Plaintiffs Behnke and James against the Institutional Defendants

718. Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully herein.
719. The defamatory statements alleged herein constitute false light invasion of privacy in that
they have subjected Plaintiffs Behnke and James to unreasonable and highly objectionable
publicity by falsely attributing to them characteristics, conduct or beliefs that place them in a false
light before the public.
720. The false light in which the Plaintiffs Behnke and James have been placed would be highly
offensive to the reasonable person.
721. The Institutional Defendants had knowledge of the falsity of the defamatory statements or
acted in reckless disregard as to their falsity and the false light in which the Plaintiffs would
therefore be placed.
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722. Plaintiffs Behnke and James have been damaged by the Institutional Defendants'
publication of the defamatory statements because, among other accusations, they impute criminal
conduct and unethical practice regarding their personal and professional character as
psychologists.
723 . Publication of the defamatory statements has caused and will continue to cause Plaintiffs
Behnke and James and members of their families to suffer great mental anguish and emotional
distress.
724. Publication of the defamatory statements has caused Plaintiffs Behnke and James to suffer
severe personal and professional humiliation and injury to their reputations in the community reputations they have built over many years.
725. Consequently, Plaintiffs Behnke, Dunivin, and James' standings in the community have
been damaged by publication of the defamatory statements.
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XI.

REQUEST FOR RELIEF ON COUNTS 1-19

WHEREFORE, Plaintiffs demand judgment jointly and severally against the AP A, Hoffman,
Sidley and Soldz for (1) compensatory damages in an amount to be proven at trial; (2) punitive
damages in an amount to be proven at trial; (3) all costs, interest, attorneys' fees, and disbursements
.

.

to the highest extent permitted by law; and (4) such other and further relief as this Court may deem
just and proper.
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PLAINTIFFS DEMAND TRIAL BY JURY ON ALL ISSUES PRC,

.I...JYSOTRIED.

Dated: June 25, 2018
Respectfully submitted,

✓
~~:.:--;rLouis J. Freeh, Esq. (pro hac vice motion pending)
Freeh Sporkin & Sullivan, LLP
2550 M St NW, First Floor
Washington, DC 20037
(202) 390-5959
Attorney for Plaintiff Behnke
bescript@freehgroup.com

~9-~
Bonny J. Forrest, Esq. (pro hac vice motion pending)
555 Front Street, Suite 1403
San Diego, California 92101
(917) 687-0271
Attorney for Plaintiffs Banks, Dunivin, James and
Newman
bonforrest@aol.com
-~5
Clyde D. Bergstresser (BBO# 039200)
Richard J. Zabbo (BBO#658601)
Scott M. Heidorn (BBO#661787)
52 Temple Place
Boston, MA 02111
Tel: (617) 682-9211
Attorneys for All Plaintiffs
Clyde@bergstresser.com
Rich@bergstresser.com
Scott@bergstresser.com
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EXBIBITA
List of False Statements (Exact Quotations) from Three Versions of the Report

Statement
Number

Page
Page
Page
NYT7/2/2015
9/4/15
Guardian Draft-Final Revised
Versions Versions
Version

1

1

2

2& 4

2& 4

2& 4

3

3-4

3-4

3-4

False Statement from the Hoffman Report (HR)
Per Se Defamatory Statements in Bold
APA made these ethics policy decisions as a substantial result of
influence from and close relationships with the U.S. Department of
Defense (DoD), the Central Intelligence Agency (CIA), and other
government entities, which purportedly wanted permissive ethical
guidelines so that their psychologists could continue to participate
in harsh and abusive interrogation techniques being used by these
agencies after the September 11 attacks on the United States.
Critics pointed to alleged procedural irregularities and suspicious
outcomes regarding APA's ethics policy decisions and said they
resulted from this improper coordination, collaboration, or
collusion. Some said APA's decisions were intentionally made to
assist the government in engaging in these "enhanced interrogation
techniques." Some said they were intentionally made to help the
government commit torture.

Allegations along these lines had been most recently and most
prominently made in a book by New York Times reporter James Risen,
published in October 2014, based in part on new evidence he had
obtained.
Among other things, the critics have charged that the policy set
few meaningful limits on the participation of psychologists in
interrogations, despite widespread concerns about abusive
conduct in such interrogations, and must therefore have been
closely coordinated with the government (perhaps principally the
Defense Department and the CIA) and motivated by a desire to
curry favor with the government .(p.2) .... They describe APA's
apparent motive and intent in different ways, from a desire to
curry favor with the government to an intent to help government
officials eneaee in torture. <n.4)
This information establishes that in the months following 9/1 l, the
President authorized the CIA to engage in "enhanced interrogation
techniques." These techniques were not methods of asking questions
of a detainee, but were rather ways of attempting to break the will of
uncooperative detainees so that they would answer the interrogators'
questions and provide intelligence information. These "techniques"
included waterboarding, harsh physical actions such as "walling,"
forced "stress positions," and the intentional deprivation of necessities,
such as sleep and a temperature-controlled environment. The
Secretary of Defense authorized the Defense Department to

False Statements

4

8

8

8

5

9

9

9

6

9

9

9

7

9

9

9

8

9

9

9

Defense Department report. In addition, numerous detailed
. allegations and accounts of abusive interrogation practices had
been made public, including from the International Committee for
the Red Cross, which monitored activity at Guantanamo Bay, and
from media reports, which quoted military interrogation logs and
government officials who described abusive interrogation
practices at CIA "black sites."
We are cognizant that our report and its findings cannot and will not
resolve all the intense disputes on this issue; but it is not meant to.
We provided conclusions where the evidence allowed us to reach
them, but otherwise we described the evidence thoroughly so as
to pres_e nt as many facts as we were able to discover. In this way,
we attempted to stay true to our task to go where the evidence
would lead us. Sometimes jt led us to answers, but sometimes it led
us to more questions. As a result, our report and its findings will not
be considered satisfying or sufficient to all who read it. But we are
also confident that it represents conclusions about what happened,
and why, that are based on and squarely supported by the extensive
evidence we have reviewed .
... key APA officials, principally the APA Ethics Director joined
and supported at times by other APA officials, colluded with
important DoD officials to have APA issue loose, high-level ethical
guidelines that did not constrain DoD in any greater fashion than
existine: DoD interroe:ation e:uidelines.
We also found that in the three years following the adoption of the
2005 PENS Task Force report as APA policy, APA officials
engaged in a pattern of secret collaboration with DoD officials to
defeat efforts by the AP A Council of Representatives to introduce
and pass resolutions that would have definitively prohibited
psychologists from participating in interrogations at Guantanamo
Bay and other U.S. detention centers abroad.
We did not find evidence to support the conclusion that APA
officials actually knew about the existence of an interrogation
program using "enhanced interrogation techniques." But we did
find evidence that during the time that APA officials were
colluding with DoD officials to create and maintain loose APA
ethics policies that did not significantly constrain DoD, APA
officials had strong reasons to suspect that abusive interrogations
had occurred. In addition, APA officials intentionally and
strategically avoided taking steps to learn information to confirm
those suspicions.
[I]n colluding with DoD officials, APA officials acted (i) to support
the implementation by DoD of the interrogation techniques that
DoD wanted to implement without substantial constraints from
APA; and (ii) with knowledge that there likely had been abusive
interrogation techniques used and that there remained a
substantial risk, that without strict constraints, such abusive
interroe:ation techniques would continue; and (iii) with substantial
3
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14

11

11

15

11

11

16

11

11

17

11-12

11-12

APA staff and DoD personnel, an .important conflict of interest
that was intentionally ignored; as a result, -powerful executive
leaders-who [sic] · was married to one of the military's lead
psychologists who supported interrogations at Guantanamo
Bay- became involved in important ways in the development of
both the task force itself and the ethical 2uidelines it issued.
11
The evidence supports the conclusion that APA officials colluded
with DoD officials to, at the least, adopt and maintain AP A ethics
policies that were not more restrictive than the guidelines that key
DoD officials wanted, and that were as closely aligned as possible
with DoD policies, guidelines, practices, or preferences, as
articulated to APA by these DoD officials.
11
Notably, APA officials made their decisions based on these
motives, and in collaboration with DoD officials, without serious
regard for the concerns raised that harsh and abusive techniques
were occurring, and that they might occur in the future. AP A
chose its ethics policy based on its goals of helping DoD, managing
its PR, and maximizing the growth of the profession. APA simply
took the word of DoD officials with whom it was trying to curry
favor that no such abuse was occurring, and that future DoD
policies and training would ensure that no such abuse would
occur. APA officials did so even in the face of clear and strong
indications that such abuse had in fact occurred (and AP A did not
even inquire with CIA officials on the topic, despite public
allegations that the CIA had engaged in abusive interrogation
techniques). Based on strategic goals, APA intentionally decided
not to make inquires [sic] into or express concern regarding
abuses that were occurring, thus effectively hiding its head in the
sand.
11
APA remained deliberately ignorant even in light of obvious
countervailing concerns that counseled in favor of crafting clear
policies.... Being involved in the intentional harming of detainees
· in a manner that would never be justified in the U.S. criminal
justice system could do lasting damage to the integrity and
reputation of psychology, a profession that purports to "do no
harm." And engaging in harsh interrogation techniques is
inconsistent with our fundamental values as a nation and harms
our national security and influence in the world.
These
countervailing concerns were simply not considered or were
hi2hly subordinated to APA's strate2ic 2oals.
11-12 .•. key APA officials were operating in close, confidential
coordination with key Defense Department officials to set up a
task force and produce an outcome that would please DoD, and to
produce ethical guidelines that were the same· as, or not more
restrictive than, the DoD guidelines for interrogation activities •...
guidance (which used high-level concepts and did not prohibit
techniques such as stress positions and sleep deprivation) . ...
5
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24

13-14

13-14

25

14

14

26

14

14

27

15

15

show support for national security psychologists and help end the
uncertainty by declaring that psychologists' participation in
interrogations (with some then-undefined limits) was ethical. Others,
like military officers Banks and Dunivin, reacted to APA's movement
toward the creation of the task force with concern that APA could
head in a negative direction if the task force was not properly set
up and controlled, and with awareness that this was an
opportunity for DoD.
13-14 Newman had an obvious conflict of interest, since his wife, Debra
Dunivin, was highly interested in the outcome of this policy
decision by APA and was one of the DoD psychologists who would
be most affected, positively or negatively, by the ethical position
about which APA was supposed to be deliberating. Newman owed
a duty of loyalty to APA, which was in the midst of determining
its ethical position on this critical issue. In doing so, APA needed
to determine how to balance at least two important values: (i) the
importance of psychologists assisting the government in getting
accurate intelligence information about potential future attacks in
order to protect the public; and (ii) the importance of
psychologists not intentionally doing physical or psychological
harm to individuals, perhaps especially in the situation in which
the individual is in custody and .is outside the protections of the
criminal justice system. In determining its position, APA also
needed to balance the views and positions of military and national
security psychologists with the views and positions of those outside
the military, and national security systems.
14
Because ofDunivin 's obvious and strong interest and bias on these
points, Newman had a classic conflict of interest. It was therefore
incumbent upon him and APA to keep him out of the discussions
and deliberations on this topic, and to disclose the conflict. In fact,
the opposite occurred. No disclosure was made. Newman and
Dunivin were included at many of the key points of the process,
including the task force selection process and the task force
deliberations; and both Newman and Dunivin inserted themselves
and influenced the process and outcome in important ways. The
various APA officials who were aware of the conflict and of all or
some of Newman's and Dunivin's involvement-incl uding
principally Ethics Director Behnke, Deputy CEO Michael
Honaker, APA President Ron Levant, and APA President-Elect
Gerald Koocher, and also including to a lesser extent CEO
Norman Anderson and General Counsel Nathalie Gilfoyle--took
no steps to disclose or resolve the conflict.
14
The very substantial benefits APA obtained from DoD help
explain APA's motive to please DoD...
·
15
The only solution that met all these goals was an outcome that
allowed them to take a public position that pleased DoD, that did
not sienificantlv restrict an important eroup of psycholoeists, and
7
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36

23

23

37

25-26

25-26

38

25-26

25-26

FNIO

FNIO

27

27

39

23

by the other members of the task force, and was therefore rejected
in the Behnke-drafted task force report.
As a result of this opposition the report rejected the use of or
reference to international law, except to the extent it was
incorporated into and consistent with U.S. law (as then defined,
including through the DOJ memos).

Premise to preceding false statement - Some say that this conclusion
shows the automatic impact that selecting a majority ofDoD officials
had on the task force's conclusion. But we think that it actually shows
an even more intentional decision by the AP A task force leaders and
the DoD psychologists not to voluntarily commit psychology as a
profession to a more robust set of ethical limitations. To do so would
, have shown leadership on the issue in a way that likely would have put
APA at odds with DoD and the Administration. This may have caused
a conflict that would have caused DoD to employ fewer psychologists
or to write policy that subordinated the role of psychologists in
interrogation and detention matters; and it may have prompted some
DoD psychologists to leave APA membership (although Banks was
already outside the APA).
Adding to this dynamic was the participation of Koocher (on the
26
first day) and Newman (throughout the meeting) who both spoke
up forcefully in opposition to some of the key points of the nonDoD task force members. Banks and the DoD task force members
had aliies in Koocher, Newman, and Behnke. These APA officials
agreed with the strategy of deferring to DoD's preferences and
shared the goal of ensuring that the result of the meeting was a
document that APA could use for positive PR purposes, which
"calm[ed] the issues," avoided "rekindling the fires," and
"clarified" and "simplified" the message that press accounts had
"messed up." In their view, APA needed a clear, straightforward,
public statemen t-withou t delay- that would solve the PR
problem by portraying APA as a professional association that was
taking action to set ethical guidelines rather than sitting on the
sidelines, while keeping DoD psychologists as involved and
unconstrained as possible.
26
Newman ... t~ld us that when he spoke up at the task force meeting,
FNlO he was doing so with the clear purpose of trying to strongly
influence the outcome.
27
Premise to false statement below: Their theory is th.et ,ef9re that when
psychologists are involved in an interrogation of ·a non-cooperative
foreign detainee considered an "unlawful combatant" suspected of
knowing important information, in an environment of intense pressure
to produce actionable intelligence to protect the American public and
in which the protections of the criminal justice system do not apply,
psychologists should be playing two roles at the same time: (I) strict
monitor of the inten-ogator, including promptly telling the interrogator
(or telling his supervisor or commander) that he is going too far and
9
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' physically coercive, ' or 'intentionally inflicting physical pain or
mental suffering other than mental suffering incidental to lawful
sanctions.'

44

31

31

31

45

35

35

35

46

36

36

36

47

36

36

36

The decision · not to do so reflects an intentional. d¢~isi~n .tC> keep
the PENS report at a hie:h level of eenerality at Banks' reau.est.
Behnke and the AP A's position on this issue therefore fits the
pattern we saw in this investigation regarding ·PENS: positions
were taken to please DoD based on confidential behind-the-scenes
discussion and with an eve toward PR strate!!V.
The day of the Times story, Behnke di:afted a response letter to the
editor for Levant, which was published in the Times over Levant's
name on July 7. In the letter, Levant claimed that the PENS report
contained 'strict ethical guidelines' and then repeated some of the
statements in the PENS report. From this point on, the media
strategy was clear: emphasize that PENS said that psychologists
could not engage in torture or cruel, inhuman or degrading
treatment and claim PENS as a strong, pro-human-rights
document. The principal purpose of PENS - to state that
psychologists could in fact engage in interrogations consist~nt with
the Ethics Code -was relegated to the sidelines, since any message
· seen as pro-DoD or permissive regarding the involvement of
psychologists in interrogations was deemed bad media strategy in
light of the intense and quick criticism of PENS. And of course, the
principal motivation for Behnke and other APA officials in
drafting PENS the way they did - pleasing DoD - remained fully
concealed.
Premise for false statement below: B. Conclusions Regarding Secret
Joint Venture Between APA and DoD Officials In Years After
PENS .. .. From the time of the PENS Task Force through at least the
next three years, and through the end of the Bush Administration,
Behnke led the extensive efforts by APA to defend the PENS report,
to beat back criticisms on the issue through publtc statements and
interviews, and to defeat efforts by the AP A Council of
Representatives to pass resolutions that would have definitively
prohibited psychologists from participating in interrogations at
Guantanamo Bay and other U.S. detention centers abroad.
In these efforts, Behnke effectively formed an undisclosed joint
venture with Banks - sometimes joined by Dunivin and some of
the DoD officials who had served on the PENS Task Force - to
ensure that APA's statements and actions fell squarely in line with
DoD's eoals and preferences.
Premise for false statement below: In numerous confidential email
exchanges and conversations, Behnke regularly collaborated and
coordinated with Banks to determine what APA's position should be,
what its public statements should say, and what strategy to pursue on
this issue. Before respondinJ;!; to an APA Board member, before
11
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53

43

43

54

48

48

55

55-56

55-56

56

59

59

negative for DoD, the best strategy was not to oppose it directly
but to create an alternative that could be seen as a middle ground
with enough credibility to attract support from a substantial
percentage of the people who would have otherwise supported the
aggressive action •.And through the mechanisms set out above, he
was confident be could manipulate the "middle ground"
alternative to make it positive or tolerable for DoD.
43
Behnke engaged in his usual highly confidential communications
with Banks (as well as Dunivin and James, and sometimes Gelles)
in order to jointly determine what strategy or position was best for
DoD, to seek pre-clearance of specific language, and to work on
drafts of key documents toe:ether.
48
We know that some of the most significant critics of AP A-who
have had access to the emails of the RAND employee and CIA
contractor (Scott Gerwehr, now deceased), which revealed
frequent emails with Hubbard, Mumford, and Brandon-have
posited that there must have been significant CIA influence
regarding the outcome of the PENS Task Force in light of the
substantial APA-CIA interactions shown in these emails and the
highly suspect content of the PENS report. Without the same
access we had to AP A emails and documents showing extensive
APA-DoD collaboration in and after the time of the PENS Task
Force, this is an understandable inference, once one reaches the
conclusion that the PENS Task Force could only be explained by
some sort of e:overnmental influence.
55-56 APA critics have alleged that the revisions to Standard 1.02 were
the product of collusion with the government and had the effect of
providing psychologists with a defense to torture. Specifically,
they allege that the revised language in Standard 1.02 was
developed with the government to permit psychologists'
participation in interrogations and that it created a loophole that
allowed psychologists to ignore their ethical obligations when
these obligations conflicted with law, regulations, or other
governing legal authority •... Given what we now know about the
role some psychologists played in designing the enhanced
interrogation program, the government's narrow definition of
"torture" during the eady years of the war on terror, and the way
in which the military used psychologists as members of the
behavioral science consultation teams at Guantanamo, the critics'
are:ument is understandable.
59
Although the way in which the Ethics Office handled the James
matter was technically permissible under the Rules, it
demonstrates just how little effort the Ethics Office expends in its
"investigation" of ethics complaints, the way in which the Ethics
Offices stretches to construe the· Rules in a way that is favorable
to the accused, and how much the Ethics Office falls back on the
rationale that standards in the Ethics Code were too vague to put
osycholo2ists on proper notice that certain interro2ation
13
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They therefore intentionally did [sic) make any effort to seek out
more information that might corroborate or contradict the DoD
assurances, strategically emphasizing that they were unlikely to
get definitive details regarding potential interrogation abuses
because the information would be classified.
"Deliberate avoidance".•-. The approach that Behnke and Koocher
(principally) recommended and that AP A took was to deliberately
avoid probing or inquiring into the widespread indications that
had surfaced about harsh interrogation techniques being
conducted by the CIA and DoD, even though they knew that
psycholoe:ists were involved in CIA and DoD interroe:ations.
... if one compared the reports of harsh interrogation techniques
to internationally- accepted definitions of torture, such as in the
UN Convention Against Torture, rather than the bizarrely narrow
definitions set out by the Justice Department in its memos, one
would have been suspicious that some of the harsh interrogation
techniques allegedly being conducted by the CIA and DoD
constituted torture.
And given their contacts in the CIA and DoD, they may well have
been able to learn some significant information that would have
helped them assess the likelihood that the problem had occurred
or was still occurring, and the risk that it would oc~ur in the
future.
A more accurate description is that the collusion was done to
support the implementation by DoD of the interrogation
techniques DoD wanted to implement, without substantial
constraints from APA; with knowledge that there likely had been
abusijve interrogation techniques used and that'i.ii~re remained a
substantial risk that without strict constraints, such abusive
interrogation techniques would continue; and with substantial
indifference to the actual facts regarding the potential for ongoing
abusive interrogation techniques. The collusion relating to PENS
and the post-PENS period-and the actions in protecting national
security psychologists fr<»-m disciplinary sanctio [sic]-reflects a
clear intent to take actions in order to please and curry favor with
DoD.
.
Further, the APA officials who led the PENS Task Force process
pursued an ethics policy that intentionally sought to please DoD
and not place specific ethical constraints on it beyond the general
formulations DoD was comfortable with. The position was
intentionally pursued to allow DoD to have discretion, subject to
its own internal constraints, to determine what interrogation
techniques to pursue under the individual circumstances.
These AP A officials took this position while intentionally avoiding
an effort to gather information about whether " enhanced"
interrogation techniques were still occurring-althou gh they
would have had every reason to believe that stress positions and
sleep deprivation (amon~ others) were still being used at the time
-l-, :,
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134

134

mandates used as a defense in the Nuremberg Trials. While those
involved with the revision claimed that the 1998 legal analysis
applied to 8.03, at that point, 8.03 covered correctional and
military psvcholoeists.
134 Premise to false statement below: However, it seems likely that
Banks's condemnation of the techniques listed in the BSCT memo is
less sweeping than it first appears. Banks explained that, in the SERE
community, "physical pressure" is a term used in contrast to
'.'psychological pressure." He added that, by using the term. physical
.. 'pressures, he was not approving of the use of psychological
pressures. 463 However, his explanation seems odd, given that he
identified the vast majority of the techniques identified in the BSCT
memorandum as psychological pressures.464 Banks went on to explain
that it is more difficult t~ 1define when psychological pressures are
impermissible because a psychologist would need to assess whether
such a technique would be safe, legal, ethical, and effective. For
example, Banks thought that the use of stress positions might or might
not be permissible depending on whether it was safe under the
circumstances.465
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Therefore, Banks's email, when read in context, recommends
against the use of only those few techniques that qualify as
"physical pressures," and could have been read as an implicit
endorsement of the majority of the techniques listed in the BSCT
memo.
On June 13, the Washington Post published copies of the memoranda.
Shortly after, Assistant Attorney General for the Office of Legal
Counsel Jack Goldsmith, withdrew the 2002 and 2003 memoranda
at issue.
Even at this early stage in APA's consideration of ethical issues in
the national . security context, the APA's internal discussions
suggest that a primary issue of importance to AP A was 'messaging
and publicity. Though it is likely that APA staff were motivated by
the goal of providing substantive guidance to military
psychologists as well, their initial internal communications turned
on the opportunity to take the lead on an issue that was drawing
public attention. Throughout the AP A's consideration over the
next several years of the ethical issues raised by psychologists
working in national security, considerations of messaging and
public imaee would continue to dominate the conversation.
Premise to false statement below: The APA's response to Kimmel's
task force demonstrates that, by 2004, the APA was guided by political
considerations to obstruct member initiatives that were critical of Bush
administration policies in the war on terror. There might have been
legitimate concerns about the scientific basis of the report, as
Farberman described, or those concerns might have been pretextual;
regardless of the validity of the scientific concerns, however, it is clear
from internal communications that APA's motivation in discouraging
17
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recommended pursuing research related to interrogations without
addressin2 the obvious concerns.
Behnke also articulated this strategy of avoiding the difficult
questions by playing up the lack of perfect knowledge regarding
both facts and "context" in a similar exchange with Farberman in
the same g:roup email ...
Behnke's comment t hat "much thinking and development needs
to take place" on the issues before ethical declarations could
obviously be considered a fair substantive point. But APA ended
up pursuing its course of action not based on additional "thinking
and development" on ethics issues, but on · strategic and PR
considerations. If Behnke and APA had declined to issue ethical
guidance or take an ethical position on the issue for (say) 12
months while they carefully studied issues of torture,
interrogation practices, the role of health care practitioners in
interrogations, and ethical issues relating to war and capture, and
publicly explained that they were not issuing guidance because
this study was taking place, that would be one thing. But AP A did
the onnosite.
As set out below, in order both to address perceived PR concerns
(that APA's silence on these issues was costly from a perception
standpoint because it showed an absence of leadership and
relevance), and to please the Defense Department (which wanted
both timely action from APA that would reflect positively on DoD,
and ethical guidelines that gave DoD substantial flexibility and
were as close as possible· to existing or draft DoD policies on the
topic), APA issued a task force report that evaded the difficult
questions that APA knew inevitably needed to be answered if
psychologists were to be authorized to engage in interrogation
activities. Simultaneous with its PENS report, APA claimed that
(1) the report was not evasive but was in fact a clear, strong, prohuman rights statement against torture; (2) the report was
evidence of AP A acting as a "leader" on this issue; (3) the report
provided "clear guidance" on this issue; and (4) it was unfair to
label the report as evasive because (a) the issue was complicated
(so they needed more time), (b) they needed more facts (even
though the contemporaneous emails show they expected to never
obtain meaningful facts because of the activity's classified nature),
and the report should be seen as merely an "initial step" with the
promise of a more detailed "casebook" (which never occurred).
But as set out below, the evidence shows that what explains the
PENS report is a desire to please DoD by following its requests
about how to proceed, and the desire to create a positive-sounding
policy statement in a short time frame in order to respond to the
pressure of ne2ative press reports.
The conflict ofinterest on this issue resulting from Russ Newman,
the head of the Practice Directorate, being married to Debra
Dunivin, the lead Army ·BSCT psycholoeist at Guantanamo Bay,
19
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weighted in favor of the military and Defense Department (a
critical factor in its outcome), the initial staff-recommended task
force members were more equally divided.
Some APA officials and staff involvec! in the selection process claim
that the ultimate breakdown between military and non-military
members ignores the diversity within the DoD members of the task
force. But there is no documented discussion in the first part of 2005
about the diversity of the DoD members. On the contrary, Behnke' s
handwritten notes indicate he grouped all of the DoD members
together in his categorization of potential task force members.
These importantly-timed and confidential consultations with Banks
and Dunivin appear to have been unique-we did not find evidence of
APA having similar consultations with other individuals or
constituencies. And they were highly influential.
,
Premise to false statement below: While some APA officials and staff
involved in the selection process claim that the 6-4 majority did not
matter because the eventual report was a "consensus document," the
discussions in the first part of 2005 indicate an awareness and
importance about members ·who could vote.
The consensus argument made today appears to be a post-hoc
response to the critique about the composition of the task force
and, as seen below, was not an argument raised at the time when
this criticism first arose. In short, it would have been clear to
everyone involved in early 2005 that selecting six voting, DoD
members would be a dominant voting bloc within the task force,
and would send a very strong positive message to DoD about
APA's sunnort.
Behnke's staunch
handling of Moorehead-Slaughter's
communications, coupled with Moorehead-Slaughter's lack of
experience in national security issues, signal that MooreheadSlaughter was used primarily as Behnke's agent during the PENS
process.
Gravitz made a point of speaking to Behnke about the case and
warning him that action against Gelles could harm national
security. Behnke said that this had no effect on him, but he later
took over the investigation from the assigned investigator (who
strongly believed that Gelles had committed an ethical violation)
in an unusual fashion during her temporary absence, causing the
investigator .to say that B?hnke was manipulating the situation
and taking advantage of~er absence. After Behnke' s involvement,
the APA Ethics Committee voted unanimously to find no violation
aeainst Gelles.
Both . Gravitz (who was there for days two and three of the
meeting) and Newman spoke during the meeting in ways that
supported the military/DoD psychologists. And, as discussed more
below, · Newman spoke forcefully about the importance ·of
achievine APA's PR eoals in a maiiner tliat was inconsistent with
21
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recomme nded by Behnke (through Moorehe ad-Slaugh ter) as a
200d framewo rk for the Task Force.
262 The framewo rk-the interroga tion practices must be "safe, legal,
ethical and effective "-was touted by Banks as a safeguard that
would somehow ensure the humane treatmen t of detainees , when
in reality it was (as discussed more later) a malleable , very highlevel _formula that easily allowed for subjective judgmen ts to be
made, including by people such as Banks who interprete d the
formula to permit stress positions and sleep deprivati qn in some
circumsta nces.
263.. The meeting group was expanded in a careful way by adding two
"observers," who were affiliated with the military and intelligence
community. After several days of internal staff consultation and
planning about bow to -~ dd observers to the ta~lc. force meeting,
Behnke (through Moorehead-Slaughter) post~~ ?t.n i~mail on the
listserv inviting observer recommendations. In a coordinated
fashion, APA Practice Directorate chief Russ Newman was added
as an observer, despite Newman's conflict of interest because of
his marriage to the Army's lead interrogation-support
psychologist at Guantanamo. Michael Gelles subsequently
recommended long:.time CIA contractor/ psychologist Melvin
Gravitz, and he was quickly . "confirmed" by MooreheadSlaughter. As discussed later, both Gravitz and Newman spoke
during the meeting in ways that supported the military/DoD
psychologists. And Newman spoke forcefully about the
importance of achieving APA's PR goals in a manner that was
inconsistent with the efforts by some of the non-DoD psychologists
to push for stricter, more specific ethical 2uidelines.
263 DoD members, however, did have differences of opinion on the best
use of psychologists in these settings and whether psychologists could
ever play a more direct role in interrogations. Several members appear
to show an openness to using the Geneva Conventions as a guiding
principle in outlining what psychologists can do in interrogation
settings, though not necessarily as an ethical requirement as seen
during the PENS meetings.
264 Banks came into the task force with a concrete idea of what the
task force report should say and should not say, as he and Dunivin
had already drafted what would become Army (and therefore
DoD) policy regarding the details and limitations on using
psychologists in interrogations, a confidential internal Army
document that he distributed at the meeting.
264 The evidence shows that at the meeting, Banks was "persistent"
about'his agenda, in the words of a DoD task force member. His
agenda was, according to the same DoD fask force member, to get
APA's "good housekeeping" seal of approval for the involvement
of psychologists in interrogations and to otherwise keep the status
quo and to avoid limits or constraints beyond the ones the Army
or DoD had in place or would decide to put in place in the future.
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Newman led much of the task force discussions througho ut the
weekend. He often appeared to limit discussion on issues outside
the perceived scope of the task force's mandate.
Ultimately, the PENS report included language that did not
ethically bind psychologists by human rights standards , but did
state that psychologists should review the Geneva Conventi on
Relative to the Treatmen t of Prisoners of War and the U.N.
Conventi on Against Torture since they were " fundamen tal to the
treatmen t of individua ls."
Wessells told Sidley that he pressed his point several times to add
binding language from the Geneva Conventi ons and the U.N.
Convention Against Torture but that it was a "complet e loser"
with the DoD people in the room. He noted that the DoD members
were "passiona te" about upholding the existing military
regulations at the time, which permitted what he called " torturelite."
While several DoD PENS members expressed an openness to abide
by the Geneva Conventions or the U.N. Conventi on Against
Torture, none appeared comfortab le mandatin g that psychologists
in detainee interroea tion settines follow them at all times.
Some say that this observati on about avoiding internatio nal law
shows the automatic impact that selecting a majority of DoD
officials had on the task force's conclusion. But we think that it
actually shows an even more intentiona l decision by the APA task
force leaders and the DoD psychologists not to voluntari ly commit
psychology as a profession to a more robust set of ethical
limitations. To do so would have shown leadershi p on the issue in
a way that likely would have put AP A at odds with DoD and the
Administ ration. This may have caused a conflict that would have
resulted in DoD employing fewer psychologists or to writing policy
that subordina ted the role of psychologists in interroga tion and
det~ntion matters; and it may have prompted some DoD
psychologists to leave APA members hip (although Banks was
already outside of APA members hio).
By going along with the "simply follow U.S. law" position of the
DoD task force members , the APA task force leadershi p was
making an explicit choice to follow what DoD wanted rather than
making an independ ent decision about what were the appropri ate
ethical rules for psychologists in these situations (other than the
decision that was best for DoD was best for AP A).
So after one day of task force deliberati ons, Behnke drafted a
documen t that would largely become the final PENS report's
twelve statement s ....Behnke's draft also created a novel second
limitation ...
When asked why he removed the full paragrap h instead of only
the statemen t citing Standard 8.07 (or refine the "legitima te
purpose test" another ·way), Behnke responded that he likely
viewed 'the oaraerap h as one unit; once the resea;cli sentence was
25
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this was not consistent with Banks's and DoD's preferences (and
therefore Behnke's and APA's) that the role of psychologists not
be limited beyond whatever constraints DoD itself had in place.
Instead, the PENS report banned participation in torture and CID
but avoided defining these terms at a moment where precision and
explanation were crucial for the psychologists working in these
interroe:ation settine:s.
Behnke also claimed that prohibiting specific techniques at the
time would have raised concerns that the group may unwittingly
exclude a technique and, therefore, provided an explicit loophole
for interrogators to exploit. It was not until March 2007, Behnke
argued, when he attended an event at the Wright Institute with
Professor Alfred McCoj,: ,that he realized that t_b ere "'7as .a fairly
consistent list of techniques that interrogators used consistently
and he incorporated this thinking into what ultim~tely became the
2007 APA Resolution that banned the use of specific
techniques. 1331 This assertion, too, is incorrect. Behnke and Banks
engaged in a dialogue as early as October 2006 about adding
specific techniques as part of a substitute motion in response to
Neil Altman's moratorium resolution, discussed further in the
next section of this report. What is more, Behnke's worry that a
non-listed technique could be used had an easy resolution-to
insert language that the list was not exhaustive and that the
underlying principle was about not inflicting abuse or harm upon
individuals.
In the end, the report was general enough that it gave the DoD the
flexibility to make more specific calls on what was permissible
despite troubling institutional pronouncements on what
constituted torture and what protections detainees ought to
receive.
Sidley separately posed to both Behnke and Banks whether
interrogations involving certain kinds of stress positions would
run afoul of the "safe, legal, ethical, and effective" analytical
framework or the PENS report in general. Neither could provide
a clear answer based on these two sources alone.1336 Behnke
struggled to respond to which types of stress positions, each with
varying levels of pain to the detainee, would be considered "safe."
His response shifted to the effectiveness point-technically an
incorrect approach since a psychologist was supposed to have gone
[sic] the four terms in order-where he noted that, even if a
particular position was safe, it likely was not effective. When asked
how he knew that, Behnke believed that studies about
interrogations would dictate that rapport-building was the best
way to interrogate a detainee. 1337 If this was true and others
agreed, then the PENS report could have explicitly mentioned that
rapport-building was the best way to handle detainee
interro2ations-it did not.
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psychologists could arguably participate in waterboarding
sessions since they did not violate the way the law was interpreted
at the time.
Premise to the false statement below: Both Behnke and Banks
contended that the statement referred to all U.S. civil and criminal laws
as well. So while slapping or waterboarding may have been permitted
under certain OLC pronouncements at the time, it would violate
assault provisions in the U.S. Code, the Uniform Code of Military
Justice, or Army Regulation 190-8.
The report does not make this point immediately obvious,
however.
The statement also makes reference to, at Wessells's behest, the
Geneva Convention Relative to the Treatment of Prisoners of War
and the U.N. Convention Against Torture. But as discussed
earlier, these provisions are not made binding on psychologists in
these detainee settines.
For instance, Banks's view was that some stress positions were
"safe" and therefore might be properly used as interrogation
techniques. (lie cited the "push up" stress position to us as an
example.) Similar (sic), the PENS report refused to take a position
on sleep deprivation desoite bein2 asked to do so.
Whatever organizational or personality dynamic led to AP A
allowing him to play this remarkably expansive role, well beyond
the expected duties of APA Ethics Director, the result was a highly
permissive APA ethics policy based on strategy and PR, not ethics
anal vs is.
Behnke separately emailed Koocher and Anton about Halpern's
recommendation and again showed that his primary goal was to
stay completely aligned with DoD. After citing to Statement Ten
of th~ report on effectiveness, Behnke concluded, "which means
that if a technique or method is not effective, PSYCHOLOGIST S
SHOULD NOT BE DOING IT." 1411 Behnke then stated he was
"concerned about making an absolute empirical statements,"
especially since the task force "may not have felt entirely
comfortable" making such a "clear, blanket, statement." 1412 In
other words, because at least some of the DoD members were not
ready to agree that torture was effective (e.g., Lefever told the
group that his experience with SERE was that waterboarding was
often effective at getting U.S. soldiers in the program to reveal
accurate information that was supposed to be secret),1413 Behnke
wanted to block this Board member's smm:estion.
This key question was not addressed in the PENS report, despite
two of the most influential participants' understanding its
importance. As noted earlier, the draft language that referenced
"psychological distress'~·:was removed, as was a serious discussion
about what kinds of interrogation techniques fuay,. be unethical.
This exchanee adds further support to the idea that Banks,
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psychologist on one hand se;rving as a "safety officer," but on the
other hand playing a key role in the "effectiveness" of an
interrogation. Here and during the PENS meetings, Newman did
not hone in on this conflict since be wanted to maximize the role
that BSCT psychologists could play-both because of his wife and
because of his general outlook at growing the profession of
osvcholoev.
Also on August 12, Behnke sent a response to the mid-July letter
from the PHR regarding their concerns with the PENS report, but
onlv after coordinatine: and pre-clearine: the response with Banks.
Premise to false statements below: The document then cited to the
casebook project as an [sic] another reason to delay any finding from
the Ethics Committee. And it further stated that there were "several
provisions in the Ethics Co~e to sanction psychologists" who engaged
in abusive actions, withouf ever citing any standards in the PENS
Report (perhaps the document thought of Standard 3.04, but as
discussed before, there 1s flexibility in how this standard is
interpreted). These assurances of deeper analysis in to amending
Standard 1.02, however, were hollow.
There is little evidence that Behnke or the Ethics Committee ever
took concrete steps to fully address these concerns over the
standard until the entire Ethics Code was revised by 2010.

In fact, Behnke engaged in various delay tactics for years after to
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obstruct efforts to amend Standard 1.02, discussed in a later
section of this report.
Behnke's discretion comment is revealing. It implies that he asked
Banks to keep secret Behnke's practice of pre-clearing issues and
statements with Banks (a practice that continued in the years
ahead, as discussed in later sections of this report). The message
shows an understanding that these kinds of missives to Banks were
atypical compared to messages with others -that he was using
Banks in a unique way different from other task force members.
The joint venture relationship between Banks, a key DoD official,
and Behnke is presented plainly here (and amplified more in
subsequent years, as disc.tissed below).
Ultimately, Behnke did virtually nothing to pursue a casebook for
years, effectively abandoning an essential element of his
(disingenuous) claim that APA's development of ethical guidance
on the issue would be a multi-step process. Behnke made the
argument to us during his interviews that a casebook was on hold
becam~e they lost the subject-matter experts from the PENS Task
Force and because the Council began passing resolutions in 2006
that provided more specific guidance for psycbologists. 1587 We do
not think this is true, since as set out below, Behnke was the lead
APA strategist in attempting to manipulate and water down
Council resolutions to minimize the effect on DoD. The real reason
31
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Behnke's work relating to the interrogation issue, especially with
regard to official statem~nts by Behnke or APA to the media, APA
members, or prominent critics. As part of the growing partnership,
Banks and Dunivin brought Behnke into the newly-created DoD
training program for BSCT psychologists at Fort Huachuca, Arizona
as a paid instructor .... DoD paid Behnke for these trainings, although
Behnke said that the payments went to APA (less reimbursement to
Behnke for travel expenses), and were used by the Ethics Office for
educational purposes;
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.. .And in fact, it appears that APA's Board was never made aware
of bis participation, his status as a DoD contractor, or these
payments from DoD to APA.
Premise to false statement below: This single exchange reveals clearly
that Behnke viewed Banks as a partner in their joint enterprise of
coordinating APA and DoD policy and messaging on interrogations.
Behnke both shared a presumably private communication from a highranking APA governance member with DoD personnel, and relied on
Banks, as an advisor in DoD, to assist him in crafting a mutually
acceptable response .
.. .it is clear from the "Eyes Only" subject line that Behnke
purposely concealed his consultation with Banks from Brehm and
other AP A governance ·members, keeping secret the strategy of
close coordination he intended to oursue.
Premise to false statement below: In May of 2006, the American
Psychiatric Association ("ApA") released a position statement on
psychiatrists' participation m the interrogation of detainees,
concluding that " [n]o psychiatrist should participate directly in the
interrogation of persons held in custody by military or civilian
investigative or law enforcement authorities." 170I
In yet another instance in which Behnke showed that his primary goal
in developing APA messaging was to support DoD's policy goals,
Behnke and Kelly sent a description of the statement to Banks and
asked if there was "anything on your end you can share in the way of
a reaction or what it might mean for conducting business." Banks
responded that he thought the ApA' s position was " poorly informed
on several issues" and "inaccurate in [its] depiction of several facts."
Behnke encouraged the group to review the statement itself and then
speak again. 1702 It is clear that Behnke was aware that the positions
taken by professional associations, including APA, had a direct impact
on DoD policy decisions, and that he was motivated to ensure that
APA did nothing to interfere with DoD's preferred mode of
"conducting business."
It is clear from Behnke's broad outreach to his contacts in DoD
that be was concerned about the public backlash to
Winkenwerder's comments ret!ardin2 DoD's preference for usine
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relations strategy in a way that supported DoD's continued use of
psychologists in interrogation roles. Behnke continued to share
APA's media strategies, presumably intended to be confidential,
with his advisors in the DoD, and to implement the suggestions of
those advisors in his statements on behalf of AP A.
The points developed by Behnke and Farberman demonstrate that
they were highly attuned to the defenses Banks and other military
psychologists had been offering for years. Whether APA turned
to DoD for assistance or, more rarely, DoD turned to APA, the
evidence clearly shows that APA and DoD worked as partners to
ensure that they presented a unified public message.
Premise to false statement below: It is clear that during this period,
Behnke saw himself, and APA, as teammates with Banks, Ounivin,
and DoD. He continually turned to his partners in ·DoD to closely
coordinate strategy and policy in direct opposition to peace and social
justice critics, ...
... and he shaped APA's message in a way that suited the military's
needs.
Premise to false statement below: C. Manipulation ofthe August 2006
Council Meeting: June 2006 - August 2006 .... Having reached out to
Banks and Dunivin for guidance, Behnke emailed Van Hoorn and
Okorodudu on June 22, stating that the "climate may have changed,"
and suggesting that their original plan for expedited treatment of their
resolution now made sense, such that the resolution would go before
the Council in August. 1739 Behnke claimed in a later email to them that
the "changing climate" referred to ''the attention that the Council was
giving to this issue and the Board's desire to ensure that Council has
the opportunity to discuss this issue when it meets at Convention." 1740
But the emails leading up to this exchange show that, in fact ....
Behnke had become concerned that more aggressive action by
Council-includin g a potential prohibition on psychologists being
involved in interrogations at Guantanamo--was become
increasingly likely, and that it was strategically important to
provide a more moderate alternative that would keep DoD
officials happy (by not requiring any change) while appearing
sufficiently "pro human rights" so that peace psychologists would
also be satisfied. As an additional step in pursuing this strategy,
Behnke sought to co-opt the Division 48 proponents by adding
representatives from the military psychology division, Division 19,
to the team.
Wanting to maximize the appearance that this was purely a
Division 48 resolution, and not one managed and watered down
by him, Behnke suggested a response that acknowledged contact
with APA staff, but falsely implied that the contact was merely
procedural: "The Movers would like to move the Resolution
forward as expeditiouslv as possible, and have asked staff to
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communication strategy with Banks in an effort to manipulate the
Board into approving his visit to Guantanamo. Behnke reached
out to Hoofman to see if she could draft an invitation letter
directed to him that stated specifically: (1) current DoD policy
explicitly references the PENS report and the request was for a
consultation on the application of the PENS report and other
relevant APA positions; (2) the purpose of the consultation was to
discuss how psychologists could remain within the proper, ethical
bounds of their work; and (3) on-site consultation was requested
out of necessitv.
Premise to false statement below: The next day, Banks wrote to
Behnke that he hoped the process had not been "too destructive," to
which Behnke responded: "Morgan, you know the enormous respect I
have for you and your work. Nothing could diminish that, nor my
commitment to continue to support all of your efforts, and the efforts
of the great men and women who protect our country and our
freedoms." 1821
This show of support is yet another example of the strong personal
friendship between Behnke and Banks that served as a foundation
for their joint efforts to shape AP A and DoD policy in a mutually
reinforcine manner.
The discussions demonstrate that Behnke was highly attuned to
the way that APA's public message could affect military activities,
and that he was motivated to ensure that APA did not hinder the
militarv's mission in anv wav.
Behnke's discussion with Levine and comments to Levant,
Koocher, and Banks demonstrate that he was becoming more
defensive and paranoid regarding media criticisms of APA and
military psychologists. From this poin, forward, he increasingly
turned to his partners and friends in DoD to craft a unified
response to critics and to ensure that the APA and military media
stratee:ies aliened in messae:e and theme.
As Banks's flippant comment regarding safety demonstrates,
DoD's "framing" rested on using public safety and the fear of
future attacks as a public relations tool. His comments also
demonstrate that he spoke not only on behalf of himself, but also
as an authoritative voice on how to construe DoD policy. Indeed,
it seems likely that Behnke viewed Banks as a critical touchstone
in DoD, given Banks's connections to highly-ranked individuals in
the medical and operational commands.
Banks's response shows the close collaboration and joint purpose
between APA and DoD on the vital issue of psychologists'
involvement in interroeations.
It is clear that Behnke and Banks were, by this point, acting as a
true partnership: not only did Behnke lean on Banks for guidance,
but Banks also requested advice and assistance from Behnke in
draftin2 statements and talkine points for DoD. Moreover, it is
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Sidley's records at precisely the same time that Banks began
instructing Behnke to delete their messages strongly suggests that
their discussions continued, but that records were destroyed in an
attempt to conceal the collaboration.
The concept of listing and restricting specific interrogation techniques
is something Behnke had staunchly resisted a year earlier during
PENS. In a sharp turnaround, it appears Behnke became comfortable
proposing and supporting a resolution prohibiting particular
techniques only after the Army adopted a Field Manual restricting
certain harsh techniques and Banks pre-cleared his proposed strateizv.
Banks and Behnke worked together to ensure that the Ethics
Committee did not take any positions that undermined the policies
adopted by the military.
However, it is clear that Behnke ghostwrote a letter in direct
opposition to the Altman resolution to pursue his own agenda.
Premise to false statement below: On August 13, Behnke emailed
Banks the newest draft of the motion, with the message: " If you could
look these over that would be great-it's the Board's motion, plus
amendments."201 1 Later that day, Behnke sent Banks an email titled
"How does this sound" with the following text: " ... at detention
facilities operated by the United States. government where there are
extra-judicial proceedings and where no . due process of law is
afforded ... " Banks responded by asking Behnke the best number to
reach him, stating "I just finished it, and have some thoughts."20 12
Sidley was not able to find any additional email communications on
this point.
However, it is clear that Behnke once again turned to Banks, his
trusted partner in DoD, for pre-aooroval of AP A policv.
It seems clear then that, regardless of whether it was publicly
announced, James and Behnke, and some portion of Division 38
leadership coordinated prior to Convention to ensure that James would
be able to speak as·an official representative of Division 38.
Premise to false statement below: On January 9, 2008, Behnke
consulted with Dunivin and Banks regarding APA's response to a
resolution before the California Senate Business and Professions
Committee. The Committee was considering significant action that
would have deemed psychologists working in BSCT roles as in
violation of their professional ethical responsibilities.
Perceiving this proposed action as a disastrous threat to the
position that he had worked with DoD to defend for so many years,
Behnke immediately turned to his partners in DoD to help craft a
resoonse he could use in lobbyin2 on APA's behalf.
Premise to two false statements below: On the same day, a SERE
psychologist working with Banks sent three sets of documents to
Behnke, including the DoD Directive and Instruction that Banks had
referenced, and a number of other policies relating to BSCTs and
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Thus, even before any_ APA governance bodies or the AP A
membership considered the petition on its merits, APA staff had
already subverted the clear intent of the petitioners and rendered
the resolution toothless.
Premise to false statements below: In the first few days after the Board
directed the inclusion of pro and con statements in the circulation of
the petition, APA staff rushed into action to both identify an author
and shape the substance of the statement. Despite Anton's assurances
that he would select the author of the con statement, it was Behnke
who, on June 18, reached out to Joel Dvoskin to invite him to write the
statement.2046 Although Sidley could not find any record of staff
discussions regarding who to select, it appears likely that Dvoskin was
chosen because he was viewed as an "incrementalist," based on an
address he gave as President of Division 41.2047 By June 20, Dvoskin
had already prepared a draft con statement. After speaking with
Dvoskin, Behnke became concerned that he would not present a
forceful enough opposition to the petition. In an email to Honaker,
Strassburger, Gilfoyle, Farberman, Garrison, and Anderson, Behnke
raised a concern regarding the tone of Dvoskin's statement.
Although Behnke's explanation for sidelining Dvoskin's draft
statement was based entirely on procedure, it was clear that his
real concern was with t~e "conciliatory" tone a91_d s,bstance of the
statement Dvoskin had prepared. Clearly, Dvoskin 's endorsement
of the "intent behind the petition" would have been unacceptable
to Behnke's partners in DoD, who wanted to continue to use
psychologists as BSCTs at Guantanamo and elsewhere. Therefore,
Behnke conveniently fell back on the Board's instruction that
Anton select the con statement writer.
..
Had Behnke truly been concerned with the procedural niceties, he
would not have asked Dvoskin to work on the statement prior to
Board approval in the first place. Internal communications clearly
indicate that Behnke regretted the selection he had made because
Dvoskin would not provide a vieorous defense of the position.
Behnke had staked out with his partners in DoD, and that he
turned to procedural considerations to provide cover for a second
attempt at choosing an author who would strike the right tone in
stronelv onnosin2 the petition.
As the Council member intuited, APA staff's handling of the pro
and con statements was disineenuous all the wav throu2h.
Behnke's elaborate responses to the con authors' questions belie
his earlier promise that the author could ''write the statement in
· whatever manner he/she chooses." Instead, it is apparent that
Behnke labored to ciaft the language hin1si~f.; · to fhe extent
possible, all while studio.uslv assurin!!: that he had !!:One throueh the
41

False Statements
206

448449

448449

FN

FN

2133

2133

448

Premise to false statement below: James referenced a New York Times
article that had recently been published and reported that the review of
2133 Guantanamo that President Obama requested had been completed and
had concluded that Guantanamo "more than complies with United
. Nations Standards/guidelines." During his interview with Sidley,
Behnke claimed that the term "unlawful" had not been of practical
significance because at the time that Council acted, Obama had not yet
declared Guantanamo to be lawful. Behnke interview (June 8, 2015).
Factually, Behnke was incorrect: As James noted in his email, the New
York Times reported two days before Council met that Guantanamo
was in compliance with the Geneva Conventions. See William
Glaberson., G-µantanamo Mftets Geneva Rules, Pentagon Study Finds,
New · York
Times
(Feb.
20,
2009), ·; ,· available
at
http://www.nytimes.com/2009/02/21 /us/21 gitmo.htinl? r=O.
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Regardless, Behnke's explanation is disingenuous because, based on
his email to Garrison only days before the Council meeting, he clearly
understood that military psychologists would interpret the term
"unlawful" as placing Guantanamo outside the scope of the report.
Even at this late date [2/2009], as the political climate changed and
the DoD's use of psychologists in interrogation roles became less
critical, Behnke's "big picture" still focused on the· bottom line
needs of his partners in DoD.
Although demands for a revision to Standard 1.02 began
immediately after the PENS Task Force issued its report, APA's
clear strategy, devised by Behnke, was to delay taking any action
to revise the Ethics Code for as long as possible. AP A, through
Behnke, consistently issued statements that made it appear as
though he was giving serious consideration .and deep thought to
the proposed revisions, but it was not until late 2008, three years
later, that the association began to seriously engage with APA
members and Council representatives about adding the relevant
moditvine laneuaee.
Although Sidley has found no documentary evidence_proving that
Behnke influenced COLl's position, it seems likely that he swayed
COLI to take the stance that it did. Behnke engaged in a pattern
of using COLI, among other governance committees, to obstruct
member-initiated actions that he opposed,2159 recognizing that
COLI as a body was generally risk-averse and staffed by
individuals who complied with the APA agenda. Given COLi's
generally protective attitude and the strong similarities between
COLl's objections to the proposed revisions and those raised by
the Ethics Committee in its initial response in September 2005, it
seems extremely likely that Behnke influenced both Committees in
their stances aeainst the proposed Standard 1.02 revision.
Premise to false statement below: In January 2007, Behnke responded
to criticism from Steven Reisner regarding the slow pace of the
revision, which Reisner understood had been directed by Council more
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ication was relegated to a
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474 Nevertheless, there are
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ics Office
play a role in protecting the pub
lic by taking disciplinary action does
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psychologists who engage
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mer Board
member Carter told Sidley tha
t her understanding was that
the Ethics
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ed in "protecting the public."2282
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Sidley that
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re "instructed to apply their
expertise
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ewed APA Finance Office per
sonnel.

',, .

45

'

\
\
)
."\Yu
'

•

.

. ~XHIBIT
C
'
.

.1 ~ ·"::;·:~
I
\

.

•

• ,,•

us

I

»--t id
of

· Office of Legal Counsel

-~----·- ...... -· __________

Office of the Assistant Attorney General
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_______

Washingto~; D.C. 20530

Febi:uary 4, 2005

Honorable William J. Haynes II
General Counsel ·
Department of Defense
1600 Defense Pentagon
Washington, D.C. 20101-1600

Re: Memorandum for William J. Haynes II,.General Counsel of the Department of
Defense, from John Yoo, Deputy Assistant Attorney General, Office·of Legal
Counsel, Re: Military Interrogation ofAlien Unlawful Combatants Held 0,utside
the United States (March 14, 2003) ("March 2003 Memorandum")
1

Dear Jim:
In December 2003, then-Assistant Attorney General Jack Goldsmith advised you t'b,at .the
March 2003 Memorandum was under review by this Office and should not be relied upon 'for any
purpose. Assistant Attorney General .Gol~mith specifically advised, however, that the 24 ·
interrogation techniques approved by the Secretary of Defense for use with al Qaeda and Taliban
detainees at Guantanamo Bay Naval,Base were authorized for continued use as noted below. I
understand tha~ since that time, the Department of Defense has not relied on the March 2003
Memorandum for any purpose. I also understand that, to the extent that the March 2003
Mei;norandum was relied on from March 2003 to December 2003, policies based.on the
substance of that Memorandum have been reviewed and, as appropriate, modified to exclude
such.reliance. This letter will confirm that this Office has formally withdrawn the March 2003
Memorandum. . .
The March 2003 Memorandum has been superseded by subsequent legal analyses. The
· attached Testimony of Patrick F. Philbin before the House Permanent Select Gommittee on
Intelligence, July 14, 2004, reflects a determination by the Department of Justice that the 24
interrogation techniques approved by the Secretary of Defense mentioned above are lawful when
used in accordance with the limitations and safeguards specified by the Secretary. This also
accurately reflects. Assistant Attorney General Goldsmith's oral advice in December 2003. In
addition, as I have previously iiiformed you, this Office has recently issued a revised
interpretation of the federal criminal prohibition against torture, codified at 18 U.S.C. §§ 23402340A, which constitutes the authoritative opinion of this Office as to the requir~ments of that
· statute. See Memorandum for Deputy Attorney General Jatnes B. Corney from Daniel Levin,
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ActingAssistan~ Attorney General, O,!'!ice of Legal CounseJ.~ Re: Legal Standards Apt>..U.~ ~l~-----·----· -····-·-Under 18 U.S.C . §§-2340-2340.t\ (Dec. 30, 2004) (copy attached).

Please let us know if we can be of further assistance. · . ·

Sincerely,

Daniel Levin
Actin~ Assistant Attorney General
Attachments
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JULY 14, 2004

TESTIMONY OF PATRJCK F. PHILBIN
BEFORE THE HOUSE PERMANENT SELECT COMMITTEE ON INTELLIGENCE
JULY 14, 2004

Mr. Chairman, Ranking Member Hannan, and Members of the Committee, it's a
privilege to be here today as a representative of the Department of Justice to address the
legal standards that govern treatment of detainees in the global war on terrorism.
Let me begin by describing the various statutes, treaties and constitutional
provisions that are potentially relevant. Then I'll discuss the application of these legal
standards, with particular reference to the 24 interrogation techniques approved by the
Secretary of Defense for use with al Qaeda and Taliban detainees held at the Guantanamo
Bay Naval Base. As l'll explain, each of these techniques is plainly lawful.
General Criminal Statutes

First, there are a number of general criminal statutes potentially relevant in cases
of mistreatment of detained persons. These may include, for example, the general crimes
of assault, maiming, and, in cases where a death has resulted, murder and manslaughter.
These offenses are federal crimes when committed within the "special maritime and
territorial jurisdiction of the United States," which includes Guantanamo in most cases.
Even in locations beyond the reach of the special maritime and territorial
jurisdiction, conduct that would constitute a felony under these same criminal statutes can
be prosecuted under the Military Extraterritorial Jurisdiction Act, 18 U.S.C. §§ 32613267, when committed by certain persons employed by or accompanying the Armed
Forces, which includes employees and contractors of the Department of Defense and
their dependents. In addition, of course, members of the Armed Forces are subject at all
times to the Uniform Code of Military Justice, which applies everywhere. The UCMJ

_ _ _ _ _ _,..a.,.,, .....

h>...,,.__ . . . . . . --····

· ~ ----

also proscribes various potentially relevant offenses, including murder, manslaughter,
maiming, assault, cruelty and maltreatment, and dereliction of duty. As you know, a
number of military personnel are currently being prosecuted by the Defense Department
under the UCMJ in connection with mistreatment of prisoners overseas.
Prohibitions on Torture

Second, let me tum to the treaty and statutory prohibitions on torture. The United
States is a party to the U.N. Convention Against Torture, which prohibits official acts of
torture and requires the United States to ensure that tort~re is a crime under U.S. laws
when committed anywhere by a U.S. national or by persons who are present in territory
under our jurisdiction and who are not extradited.
The Convention defines torture to mean the intentional infliction of ..severe pain
or suffering" by a person acting in an official capacity. The Senate attached the
following understanding to its resolution of advice and consent to the Convention:
The United States understands that, in order to constitute torture, an act
must be specifically intended to inflict severe physical or mental pain or
suffering and that mental pain or suffering refers to prolonged mental
harm caused by or resulting from ( 1) the intentional infliction or
threatened infliction of severe physical pain or suffering; (2) the
administration or application, or threatened administration or application,
of mind altering substances or other procedures calculated to disrupt
profoundly the senses or the personality; (3) the threat of imminent death;
or (4) the threat that another person will imminently be subjected to death,
severe physical pain or suffering, or the administration or application of
mind-altering substances or other procedures calculated to disrupt
profoundly the senses or personality.

s.·Exec. Rep. No. I 01 -30, at 36 (1990).

This understanding is part of the United States

instrument of ratification and thus controls the scope of U.S. obligations under the treaty.
Pursuant to this understanding imposed by the Senate, the offense of torture requires

2

specific intent, and «severe ... mental pain or suffering". for purposes of the Convention
requires a specific intent to cause prolonged mental hann.
To carry out United States obligations under the Convention Against Tortur~,
Congress enacted the federal torture statute; l8 U.S.C. §§ 2340-2340A, in which
Congress defined the crime of torture as: "an act committed by a person acting under the
color ofJaw specificaJly intended to inflict severe physical or mental pain or suffering
(other than pain or suffering incidental to lawful sanctions) upon another person within
his custody or physical control." Congress further defined "severe mental pain and
suffering" by incorporating the language that the Senate included in the understanding
attached to the Convention. Thus, the prohibition on torture that Congress codified in the
federal torture statute tracks precisely the prohibition in the Torture Convention, as
defined by the U.S. understanding.
Congress also defined a limited territorial reach for the torture statute. Congress
limited the prohibition to apply solely "outside the United States,'' which is defined in the
statute to mean outside both the sovereign territory and the special maritime and
territorial jurisdiction of the United States. Conduct that occurs within those areas is
already generally subject to existing federal and state criminal statutes, which include
those I have discussed earlier.
As I have noted, for most cases, the Guantanamo Bay Naval Base is within the
special maritime and territorial jurisdiction. The precise interaction of the torture statute
and the special maritime and territorial jurisdiction is complex, however, and I do not
intend to parse the details here for three reasons. First, any mistreatment amounting to
torture committed in Guantanamo would likely violate the UCMJ, if committed by a

3
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member of the Anned Forces, or some other statute that applies within the special
maritime and territorial jurisdiction. Second, the Convention Against Torture, which
mirrors the torture statute in substance, forbids the United States fro_m taking any official
actions at Guantanamo that constitute torture. As the President has made clear, the
United States stands by its obligations under the Torture Convention. Third, as explained
below, none of the 24 interrogation techniques approved by the Defense Department for

u_se in Guantanamo would even remotely constitute torttite, nor would the use of these
measures as approved violate other potentially applicable criminal statutes.

Laws of War
Next, I'll discuss the statutory and treaty provisions related to the laws of war.
These include the War Crimes Act, 18 U.S.C. § 2441, and the related provisions of the
Geneva Conventions. In the War Crimes Act, Congress made it a crime for U.S.
nationals, including members of the Armed Forces, to engage in acts that constitute
certain grave breaches of the Geneva Conventions and related treaties. Where these
treaties do not apply or the aUeged acts do not constitute a grave breach as defined by the
Conventions, there can be no violation of the War Crimes Act.
The Geneva Conventions protect prisoners of war and many of the other detainees
held in Iraq as a result of Operation Iraqi Freedom. Generally speaking, the Geneva .
Conventions require humane treatment of prisoners, and grave breaches of the
Conventions include "wilful killing," "torture or inhuman treatment," and "wilfu11y
causing great suffering or serious injury to body or health." The Department of Defense
and the various branches of the Anned Forces have decades of experience with the

4
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Geneva Conventions, including as they relate to the legal standards governing
interrogations.
I will address more particularly the al Qaeda and Taliban detainees held at
Guantanamo. By their express tenns, the Geneva Conventions apply only to armed
conflicts between signatory States or Powers that accept and apply the provisions of the
Conventions. Al Qaeda is a global terrorist network that does not recognize or respect
international law or the customs of war; it is not a State that is or could ever be a Party to
the Geneva Conventions. Accordingly, the Geneva Conventions do not apply to
members of al Qaeda. Afghanistan, however, is a Party to the Geneva Conventions. and
in February 2002 the President determined that the Geneva Convention Relative to the
Treatment of Prisoners of War (the Third Geneva Convention) applies to the conflict with
the Taliban. The Third Geneva Convention, however, protects only captives who fulfill a
number of well-defined requirements for "prisoner of war" status. The President
conclusively determined that Taliban forces did not meet the qualifications necessary for
"prisoner of war" status under the Third Geneva Convention. The only court to consider
this issue, in the case of John Walker Lindh, upheld the President's determination that
Taliban detainees do not qualify as prisoners of war under the Third Geneva Convention.
United States v. Lindh, 212 F. Supp. 2d 541, 557-58 (E.D. Va. 2002).

Taliban fighters also do not have "protected person" status under the Geneva
Convention Relative to the Treatment of Civilians in Time of War (the Fourth Geneva
. Convention)...Protected persons" under the Fourth Geneva Convention include certain
persons detained by an occupying power in occupied territory and certain persons held by
a party to the conflict within its own home territory. The Taliban detainees are neither.
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Although the United States has undertaken military operations there, under well-settled
legal authorities, the United States is not and has never been an occupying power in
Afghanistan for purposes of the laws and customs of war. And Guantanamo is not part of
the home territory of the United States.

. ; In any event, the President has ordered that all prlsoners held at Guantanamo, .. :
.

,·

including the Taliban, be treated humanely and, to the extent appropriate and consistent
with military necessity, in a manner consistent with the principles of the Geneva
Conventions.
Constitutional Protections

Finally, I will address two constitutional provisions that could have potential
relevance to the treatment of persons in detention- the Fifth and Eighth Amendments.
The Supreme Court has held that the Fifth Amendment does not apply to aliens outside
the United States. See Johnson v. Eisentrager, 339 U.S. 763, 783-85 (I 950). Even if it
did apply, however, the Due Process Clause of the Fifth Amendment, in its substantive,
as opposed to procedural, aspects, protects against treatment that, in the words of the
Supreme Court, ..shocks the consci~ce," meaning (again in the words of the Court)
" only the most egregious conduct" or "conduct intended to injure in some way
unjustifiable by any government interest." County ofSacramento v. Lewis, 523 U.S. 833,
846, 849 (1998).

The Eighth Amendment forbids cruel and unusual punishments. As the temi
..punishment" implies, the Cruel and Unusual Punishments Clause "was designed to
protect those convicted of crimes," Ingraham v. Wright, 430 U.S. 651 , 67 1 n.40 (1977),
and has no application to the treatment of detainees where there "ha[s] been no formal

6

adjudication of guilt," City ofRevere v. Massachusetts Gen. Hosp., 463 U.S. 239, 244
(1983). See Bell v. Wo{lish, 441 U.S. 520, 536 n.16 (1979). In any event, where the
Eighth Amendment applies, its protections, too, are roughly comparable to those
provided by the Fifth Amendment.
It' s appropriate here to mention one aspect of the U.N. Convention Against
Torture that I did not discuss earlier. Under Article 16 of the Torture Convention, the
United States has agreed to ''undertake to prevent in any territory under its jurisdiction
other acts of cruel, inhuman or degrading treatment or punishment." Fearing that this
undefined phrase was vague and might be applied in unanticipated ways, the Senate
included a reservation to ArticJe 16 when it gave its advice and consent to ratification of
the Convention. The Senate defined this phrase to mean only "the cruel, unusual and
inhumane treatment prohibited by the Fifth, Eighth, and/or Fourteenth Amendments" to
the U.S. Constitution. S. Exec. Rep. No. 101-30, at 36. This reservation is part of the
United States instrument of ratification. Thus, to the extent Article 16 may be relevant, it
concerns only conduct that would violate these same Amendments.
Application of Legal Standards to Interrogation Practices
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That concludes my prepared remarks, Mr. Chairman, and I would be happy to

respond to any questions the Committee may have.
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Office of Legal Counsel

Office of the Assistant Attorney General

Washingwn, D.C. 20530

December 30, 2004

.

MEMORANDUM FOR JAMES B. COMEY
DEPUTY ATIORNEY GENERAL

...
..

Re: Legal Standard3 Applicable Under 18 U.S.C. §§ 2340-2340A

Torture is abhonent both to American law and values and to intem~onal norms. This
universal repudiation of torture is reflected in our criminal law. for example, 18 U.S.C. §§ ·2340•
2340A; international agi:eements, exemplified by the United Nations Convention Against Torture
(the "CA'F')1; customary international law1 ; <ienturies of Anglo-American law1; a:nd the
longstanding policy of the United Stat~, repeatedly !lld reoontly :reaffirmed by the President. 4

''

This Office interpreted the federal criminal prohibition against torture-codified at 18
U.S.C. §§.2340-2340A-~nS tandar.ds of Conduct for Interrogation under 18 U.S.C. §§ 23402340A (Aug. 1, 2002) ("August 2002 Memorandum"). The August 2002 Memorandum also

.

\'

I

/

)

addressed. a number of issues b6yond interpretation of those statutory provisions, including the ·.
President's Commander-in-Chie f power, and various ·defenses that might be asserted to avoid
potenti:al liability-under .sections 2340-2340A.. See id. at 31-46. .
Questions have since been raised, both by this Office. and by others, about the

(

.
.

1

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10,

1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85. See also, e.g. , International Covenant on Civil and Political .
Rights, Dec. 16, 1966, 999 U .N.T.S. 171 .
'
1
It bas been suggested that the prohibition agamst torture has achieved the starus of/us ccgens (i.e., a
peremptory nomi.) under international law. See. e.g., Siderman de Blake v. Republic of Argentina, 965 ~.2d 699. 714
(9th Cir. 1992); Regina v. Bow Street Metro. Slipe11dtary Magistrate Ex Parle Pinochet Ugarte (No. 3), [2000} l AC
147, 19&; see also Restatement (Third) ofFoceign Relatio.lJS Law of the United States§ 702 reporters' note 5.
3

,

(1977.).
4

.
'

See generally John H. Langbein, Torture and the Law of Proof Europe and England in the Ancien Regime

See,

e.g., Statement on United Nations International Day in Support of Victims of Torture, 40 Weekly Comp.
Pres. Doc. 1167 (July 5, 2004) {"Freedomfiom torture is an inalienable human riglil ...•"); Statement on United
Nati9ns IntemationaJ Day in Support of Victims ofTorture, 39 WeetJy Comp. Pres. Doc. 824 (June 30, i003)
(''Torture anywhere is an affront to human dignity everywhere."); see also Letter of Transmittalfrom President
Ronald Reagan to th~ Senate (May 20, 1988), in Message from the President of the United States Transmitting the
Conven'tion Against Torture and Other Cruel. Inhuman or Degrading 'lreatment or Punishment, S. Treaty Doc. No.
100-20, at iii (1988) C"Ratification of tilt; Convention by the United States will clearly express United Stales
opposition to torture, an abhorrent practice unfortunately still prevalent in the world today.").
·

appropriateness and relevance of the ~on-statutory discussion in the August 2002 Memorandum,
and also about various aspects of the statutory analysis, in particular the statement that "severe"
pain und~r the statute was limited to pain "equivalent in intensity to the pain accompanying
serious _physical m.jury, such as organ failure, impairment ofbodily function,- or everi death." Id.
at 1. s W,e decided to withdraw the August 2002 Memorandum, decision you announced in
June 2004. At that time, y~u direct~ this Office to ·prepare a replacement memorandum. ·
Because of the importance of-and public interest in-these issues, you asked that this
· memorandum be prepared :in a form that could be released to the public so that interested parties

a

could understand our analysis of the statute.

This ~emorarrdum supersedes theAugust ;2002 Memorandum in_its entirety.6 Because
the discussion in that memorandum concerning the President's Commander-in-Chief power and
the pot~tiaJ defenses to liability was..:..-and remains:--unnecessary. it has been eliminated from
the analysis that follows. Consideration of the bounds of any such authority would be
inconsistent with-the President's unequivocal directive that United States personnel not engage in
torture. 1 · ·
··
.
. . ·.
·

We have also modified 'in some important respects our analysis of the legal standards
applicable.un~er 18 U.S.C. §§ 2340~2340A. For example, we disagree with. statements in the
August 2002 Memorandum. limiting "severe" pain under the statute to ••excruciating and
agonizing" pain, id. .at 19, or to pain "equivalent in intensity to the pain accompanying serious
physical injury, such as organ failure, impairment ofboclily ftmction, or even death," id. at 1.
There are addi~ional areas where we disagree with or modify the analysis in the August 2002
Memorandum, as identified in the discussion below.'
The Criminal Division of t)le D~partment of Justice has reviewed this memorandum and
concurs in the analysis set forth below.
s See, e.g., Anthony Lewis, Making Torture Legal, N.Y. Rev. of Books, July 15,-2004; R. Joffrey Smith, Slim
_Legal Gro,mds for Torture Memos, Wash. Post, July 4, 2004, at Al2; Kathleen Clark & Julie Mertl.ls, torturing the
Law; tlJe Justice Department's Legal Contartions on Interrogation, Wash. Post, June 20, 2004, at B3; Derek Jinlcs &
David Sloss, Is_ the Preside11t Bound by the Geneva Conventio~?, 90 Cornell L. Rev. 97 (2004).
6

This memorandum necessarily discusses the prohibition against torture in sections 2340-2340A in somewhat

abstract and general teIDJS. In applying this crimiual prohibition to panicuiar circumstances, great care must be
taken to avoid approving as lawful any conduct that might constitute torture. In addition, this memorandqm does
not address the many other sources oflaw that may apply, depending on the circumstances, to the detention or
interrogation of detainees (for example, the Gen~va Conventions; the Uniform Code of Military Justice, 1OU.S.C.
§ 801 et seq.; the Military Extraterritorial Jurisdiction Act, 18 U.S.C. §§ 3261-3267; and the War Crimes Act,
18 y.s.c. § 2441, among others). Any analysis of particular facts must, of course, ensure that the United States
complies with all applicable legal obligations.

'

1

See, e.g., Statement on United NatioD& International Day in Support of Victims of Torture, 40 Weekly
Ct>mp. Pres. Doc= 1167-68 (July 5, 2004) ("America stands against and will not tolerate torture. We will investigate
an~ prosecute all a~ts of torture ... in all tenitory under our jurisdiction. . . . Torture is wrong no matter where it
occUIS, and the United States will continue to lead the fight to eliminate it everywhere.").
.
8

While we have identified various disagreements with the August 2002 Memorandum, we have rev.,iewed this
Office's prior opinions addressing is;:ues involving treatment of detainees 811d do not believe that any of their

..

conclusions would be different under the standards set forth in this memorandum.

2

I.

(

Section 2340A provid~ that "[w]hoever outside the United States commits or' attempts to
commit torture shall be fined under.this title or imprisoned not more than 20 years, or both, and
if death results to any person from conduct prohibited by this subsection, shall be punished by
death or imprisoned for any term of years or for life."' Section 2340{1) defines "torture" as "an
act committed by a person acting under the color oflaw specifically intended to inflict severe
physical or mental pain or suffering (other t~ pain or suffering incidental to lawful sanctions)
upon another person within his custody or physical control." 10
9

Section 2340A provides in full:

(a) Offense,-Whoever outside 1116 United States commits or attempts to commit torture shall
be fined under this title or jpiprisoned not more than 20 yeaxs, or both, and if death r~ts to any
person from conduct proln'bited by this subsection, shall be punillhed by death or imprisoned for
any tenn of years or -for life.
{b) Jurisdiction.-There is jurisdiction over the activity prohibited in subsection (a) if(1) the alleged offender is a nationlll of the United States; or
__ .- · - (2) the alleged offender is present in the United States, itresp.ective of the nationaliffo"f
the victim or alleged offendeT.

(c) Conspiracy.-A person who conspires to commit an offense under this section shall be
subject to the same penalties (o1htll' than the penalty of death) as the penalties prescribed for the
offense, the commission of which was the object of the compi:mcy.
18 U.S.C. "§ 2340A (2000).
10

Section 2340 provides in full :
As used in this chapter-

{l) "torture" means an act committed by a person acting under color of law specifically
intended to inflict severe physical or mental pain or sUff<:ting (other than pain or suffering
incidental to lawful sanctions) upon another perso~ within his custody or physical control;
(2) "severe mental pain or suffering" means the prolonged mental harm caused by or resulting
from-

·

(A) the intentii:mal infliction or tbreatened infliction ofsevere physical pain or suffering;
(B) the administration or application, or threatened administration or application, of
mind-alt~g substances or other procedures calculated to disrupt profoundly the senses or
the personality;
,.
(C) tbe threat of imminent death; or
(D) the threat that another pemon ~l imminently be subjected to death, severe physical
pain or suffering, or th.e adminis!Iation or application of mind-altering substances or other
procedures calculated to disrupt profoundly the senses or personality; and

(3) "United Stares'' means the several States of the United States, the District of Columbia,
and the commonwealths, territories, and possessions of the United States.
18 U.S.C. § 2340 (as amended by Pub. L. No. 108-375, ll8 Stat. 1811 (2004)).

1.
3

r
'

In inteq>re1ing these provisions, we note that Congr~ may have adopted a statutory
definition of '<torture" that differs from certain colloquial uses- of the teIID. Cf Cadet v.. Bulger,
'377 F .3d 1173, 1194 (11th Cir. 2004) ("[l]n other contexts and under other definitions [the
conditions] might be described as torturous. The fact remains, however, that the only relevant
definition of •torture' is the definition contained in [the] CAT...."). We must, of course, give
effect to the statute as enacted by Congress."
·

'
'

.

I

Congress enacted sections 2340-2340A to carry out the United States' obligations under
the CAT. See H.R. Conf. Rep. No. 103-482, at 229 (1994). The CAT, among other things,
obligates state parties to take effective measures to prevent acts of torture in any territory under
their jurisdiction, r;m.d requires the United States, as a ~ate party, to ensure that acts of torture,
along with attempts and complicity to comttrlt such acts, are crimes under U.S. law. See CAT
arts. 2 7 4-5. Sections 2340-2340A satisfy that requirement with respect to acts committed
outside the United States. 1z Conduct constituting "torture" occurring within the United States
was---and remains--prohibited by various other federal and state criminal statutes that we do not
discuss here.
·
The CAT defines "torture" so as to require the intentional infliction of"severe pain or
suffering, whether.physical or mental." Article 1(1) of the CAT provides:
For the purposes of this Convention, the terni "torture" means any act by which
severe pain or suffering; whether physical or mental, is intentionally inflicted on a
person for such puxposes as obtaining from him or a. third person information or a
-confession, punishing him for an act he or a third·person has committed or is
suspected of having committed, or intimidating or coercing him or a third person;
or for a:ny reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation pf or with the consent or acquiescence
of a public official or other person acting in an official capac~ty. It does not
include pain or suffering arising only from, inherent·in or incidi:mtal to lawful
sanctions.

'

I

The Senate attached the following understanding to its resolution of ad.vice and consent
to ratification of the CAT:
The United States understands that, in order to constitute torture, an act must be
specifically intended to inflict severe physical or mental pain or suffering and ·that
mental pain or suffering refers to prolonged mental ~arm caused by or resulting
from (1) the intentional infliction or threatened infliction of severe physical pain
11

Qur

task is only to offer guidance on the meaning of the statute, n9t to comment on policy. It is of course
open to policymakers to determine that conduct that might not be prohibited by the statute is nevertheless contrey to
the interes1s or policy _o f the United States.
12

~ngress limited the territori~l reach of the federal torture statute, providing that the prohibition applies only

to conduct occurring ,.outside the United States," 18 U.S.C. § 234OA(a), which is currently defmed in th.e statute to

mean outside "the several States of the United States, the District of Columbia, and the commonwealths territories
and possessions of the United Slates." Id. § 1340(3).
'
'

4

or suffering; (2) the administration or applicatiop., or threatened administration or
application, of mind altering substances

or other procedures calculated to disrupt

profoundly the senses or the personality; (3) the threat of imminent death~or
(4) the threat that anoth.er person will imminently be subjected ~o d~athr severe
physical pain or suffering, or the administration or application of mind altering

substances or ·other procedures calculated to disrupt profoundly the senses or
personality.

S. Exec. Rep. No. °iOl-30, at 36 (1990). This understanding was deposited with, the U.S.
instrument of ratification, see 1830 U.N.T.S. 320 {Oct. 21, 1994), and thus de.fines the scope of
thi;, United States' obligations under the treaty. See Relevance ofSenate Ratification Hi:rtory to
TI--eaty Interpretation, 11 Op. O.L.C. 28, 32-33 (1987). The criminal prohibition against torture
that Congress codified in 18 U.S.C. §§ 2340-2340A generally tracks the prohibition in the CAT,
subject tQ the U.S. understanding.

II.
Under the languagt adopted by Congress in sections 2340-2340A, to constitute "tqrture,"
the conduct in _q uestion must have been "specifically intended to inflict severe physical or mental
pain or suffering." In th~ discussion that follows, we will separately co{}Sider each of the
prineipal components of this key phrase: (l) the meaning of"severe"; (2) the meaning of
'"severe physical pain or suffering"; (3) the meaning of"severe mental pain or suffering"; and
( 4) the.meaning of "specifically intended."

(1) The meaning of "severe."
Because the statute does not define ..severe," "we construe (the} term in accordance with
its ordinary or natural meaning." FDIC v. Meyer, :S\0 U.S. 471,476 (1994). The common
understanding of the tenn "torture" and the coptext in which the statute was enacted also inform

our analysis.

. Dictionaries define "severe'' ( often conjoined with "pain") to mean "extremely violent or
intense: severe pain." American Heritage Dictionary of tlte English Language 1653 (3d ed.
1992); see also XV Oxford English Dictionary 101 (2d ed. 1989) ("Of pain, suffering, loss, or
the like: Grievous, extreme" an~ "Of circumstances . . . : Hard to sustain_or endure''). 13
13

Common dictionary definitions of"tortorc" further support the statutory concept that the pain o~ suffering
must be severe. See Black's Law Dictionary 1528 (8th ed. 2004) {defining "torture" as ''[t]he infliction of mtense
pain to the body or mind to punish, to extract a coµfession or information, or to obtain sadistic pleasure") (emphasis
added); Webster's Third New International Dictionary ofthe English Language f.!nabrldged 2414 (2002) (defining
"torture" as "the i.Dflfotion of intense pain (as from burning, crushing, wounding} to punish or coerce someone")
(emphasis added); Oxford American Dictf.onary and La11guage Guide 1064 (1999) (defining "torture" as "the
in:flic!ion of severe bodily pain, esp. as a punishment or a means of persuasion") (emphasis added}.
This inte1pretation is ~o consistent with the history of torture. See generally the descriptions in Lord
Hope>s lectw:e, Torture, University ofBssex/Clifford Chance Lecture 7-8 {Jan. 28, 2004), and in Professor
Langbein's book, Torture.and the Law ofProof: Europe and England in the Ancten Regime. We emphatically are
not saying that only s~ch historical techniquo&-<>r similar ones-can constitute ."torture" under sections 2340-

5

The statute, moreover, was intended to implement the United States' obligati9ns under
the CAT, which, as quoted above, defines as "torture" acts that inflict "severe pain or suffering"
on a person. CAT art. 1(1).· As·the Senate Foreign Relations Committee explained in its report
recommending that th~ Senate consenrto ratification of the CAT:
The [CAT] seeks to define "torture" in a relatively limited fashion, corresponding
to the common understanding of torture as an extreme practice which is
universally condemned.. ..

. . • The term "torture," in United States and international usage, is usually
reserved for extreme, deliberate and unusually cruel practices, for example,
sustained systematic beating, application of electric currents to sensitive parts of
the bedy, and tying up or hanging in positions that cause extreme pain.

S. Exec. Rep; No. 101-30 at 13-14. See also David P. Stewart, The Torture Convention and the
Reception ofInternational Criminal Law Within. the United States, 15 Nova L. Rev. 449, 455
{1991) ("By stressing the extreme nature of torture, . .. [th~] definition [of torture in the CAT]
describes~ relatively limited set of circumstances likely to be illegal under most, if not al!,
domestic legal systems.").

(

Further. the CAT distinguishes between torture and "other acts of cruel, inhuman ·o r
degrading treatment or punishment which do not amount to torture as defined in article 1." CAT
art. 16. The CAT thus treats torture as an "extr6llle form" of cruel, inhuman, or degrading
treatment. See S. Exec. Rep. No. 101 -30 at 6, 13; see also J. Hennan Bitrgers & Hans Danelius,
The United Nations Convention Against Torture: A Handbook on the Co11venti011 Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 80 (1988) (,.CAT
Handboolc') (noting that Article 16 implies "that torture is the gravest form of[cruel, inhuman,
or degrading] treatment [or] punishment") (emphasis added}; Malcolm D . Evans, Getting to
Grips with Torture, 51 Int'l & Comp. L.Q. 365,369 (2002) (The CAT "formalises a distinction
between torture on the one hand and inhuman and degrading treatment on the other by attributing
different legal consequences to them.").u The Sen!lte Foreign Relations Committee emphasized
2340A. But the historical understanding of"torture" is relevant to interpreting Congress's intent Cf Morissette v.
United States, 342 U.S. 246,263 (1952).
14

1his approach--Oistinguishing torture from lesser forms of cruel, inhuman, or degrading treatment-is
consistent with other international law sources. The CAT's predecessor, the U.N. Torture Declaration., defined
torture as "an aggravated and delibe.rate form of cruel, inhuman or degrading treatment or punishment."
Declaration on the Protection of All PersoJlS from Being Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishroont, U.N. Res. 3452, art. 1(2) (Dee. 9, 1975) (emphasis added); see also S. Treaty
Doc. No. l 00-20 at 2 (The U.N. Torture Declaration was "a point of departure for t1w drafting of !he [CAT].").
Other trca~es ~lso distinguish torture•from lesser forms of cruel, inhuman, or degrading treatment. See, e.g.,
European·Conven tion for the Protection ofHuroan Rights and Fund11mentru. Freedoms, art. 3, 213 U.N.T.S. 221
(Nov. 4, 1950) ("European Convention'') ("No one shall be subjected to torture or to inhnman or degrading
treatment or punishment."); Evans, Getting to Grips with Tort11re, 51 Int'l & Comp. L.Q. at 370 ("LT}he BCHR.
organs have adopted ... a 'vertical' approach . .. , which is seen as comprising three separate elements, each
representing a progi-ession of s~ousness, in which one moves progressively from fonns of ill-treatment which are

6

this point in its report recommending that the Senate consent to ratification of the CAT; See
S. Exec. Rep. No. 101-30 at 13 ("'Torture• is thus to be.distinguished from lesser fonns of cruel,
inhuman, or degraoing tre~tment or punishment, which are to be deplored and prevented, but are
not so universally and categorically"condemned as to warrant the severe legal consequences that
the Convention provides in the case of torture. , .. Tue requirement that torture be an extreme
form of cruel and inhuman tniatment is expressed in Article 16, which refers to •other acts of
cruel, inhuman or degrading treatment or punishment which do not amount to torture .. ... "').
See also Cadet, 377 F.3d at 1194 ('The definition in CAT draws a critical distinction between
'torture' and •o.ther acts of cruel, inhuman,. or degrading punishment or treatment. " ').

(

Representations made to the Senate by Executive Branch officials when the Senate was
considering the CAT are also relevant in interpreting the CAT's torture prohibition-which
sections 2340-2340.A. implement. Mark Richard, a Dep:nty-Assistant Attorney General in the
Criminal Division, testified that ..[t]orture is understood to be that barbaric cruelty which lies at
the top of the pyramid ofhuman rights misconduct." Convention Against Torture: Hearing ·
Before the Senate Comm. 01I Foreign Relations, 101st Cong. 16 (1990) ("CAT ffeartng'"J
(prepared statement). The- Senate Foreign Relations Committee also understood torture to be
limited in just this way. See S. Exec. Rep. No. 101-30 at'6 (noting that "[f]or an act to. be
'torture.' it must be an extreme form of cruel and inhuman treatment, causing severe pain and
suffering, and be intended to cause severe pain anq suffering"). Both ~e Exe~utive Branch and
the Senate acknowledged t11e efforts of the United States during the negotiating process·to
strengthen the effectiveness of the treaty and to gain wide adherence thereto by .facusing the
Convention "on torture rather than on other relatively less abhorrent practices." Letter of
Submittal from George P. Shultz, Secretary ojState, to Presid,mt R,011ald Reagan (May 10,
1988), in S. Treaty Doc. No·. 100-20 at v;see also S. Exec. Rep. No. 101-30 at2-3 ("The United
States" helped to focus the Convention "on torture rather than other less abhorrent practices.'}
Such statements are probative ofa treaty's meaning. See 11 Op. O.L.C. at 35~36.

'

'

(

'degrading' t9 those which are 'inhuman' and then to 'tortute'. The distinctions between them is [.Ile] based on the

'
'

\

severity of suffering involved, with 'torture' at the apex."); Debra Long, Associafion for the Prevention ofTortme,
Guide to Jurisprudence on Torture and lll-Treatment: Article 3 of the European Convention for tire Protection of
Hwnan Rights 13 (2002) (The approach of distinguishing between ''tort,;ire," "inhuman" acts, anµ "degrading'.' acts
has "remained the standard approach taken by the ~opean judicial bodies. Within 1lrls approach ·torture has been ·
singled eut as caoying a special stigma, which distinguishes it from other forms of ill-treatment."). See also CAT
Handbook at 115-17 (discussing the European Court of Human Rights ("BCHR") decision in Ireland v. United
Kingdom, 25 Eur. Ct. H.R. (ser. A) {1978) {concluding that the combined use of wall-standing, hooding, subjection
to noise, deprivation of sleep, and deprivation of food and drink constitute<l inhuman or d!)~ing treatment but not
torture under the European Convention)). cases decided by the BCHR subsequent to Ireland have continued to
view torture as an aggravated form of inhuman treatment. See, e.g., A.ktas v. Turkey, No. 24351/941313 (E.C.H.R.
2003); Akkoc v. Turkey, Nos. 22947/93 & 22948/931 -115 (E.C.H.R. 2000); Kaya v. Turkey, No. 22535/931{ 1l 7
(E.C.H.R. 2000).

The Intemati.onal Criminal Tribunal for the Fonner Yugoslavia ("ICIY") likewise considers "torture" as a
catcgoi:y_ofconduct
severe than "inhuman treatment." S~e. e.g., Proseculor v. Delalic, IT-96-21, Trial
Chamber Judgment 1,1542 (ICTYNov, 16, 1998) (''[I]nhuman treatment is treatment which deliberately causes
serious mental and physical suffering that falls short of the severe mental and physical suffering requir~d for the
offence of torture.").

more

7

Although Congress de:fin~ "torture" Wl.der sections 2340-2340A to require conduct
specifically intended to cause "severe" pain or suffering, we do riot believe Congress intended to
reach only conduct involving "_excruciating and ago~g" pain or suffering. Although there is

(

some support for this foonulation in the ratification ltistqry of the CAT,'~ a proposed express
understanding to that effect'6 was "criticized for se!ting too high a threshold of pain," S. Exec.
Rep. No. 101 -30 at 9, and was not adopted. We are not aware of any evidence suggesting that
the standard was raised in the statute·and we do not believe that it was.'1

Drawing distinctions among gradations of pain (for example, severe, mild, moderate,
substantial, extreme, intense, excruciating, .or agonizing) is obviously not an easy task, especially
giv~n.the lack of any precise, objective scientific criteria for measuring pai~. 18 We are, however,

15
Deputy Assistant Attorney General Mark Richard testified: °tf]he essence of torture" is treatment that
inflicts "excruciating and agonizing-physical pain." CAT Hearing at 16 (piepared sta1etnent).

'

16
See ·s. Treaty Doc. No. 100-20 at 4-5 ("The United States uncierntands that, in order to constitute torture, an
act must be a deb"berate and calculated act of au extremely cruel and inhuman nature, specifically intended to inflict
excruciating and agonb;ing physical oi: mental pain or suffering.'').
·

17
· 'Thus, we do not agree with the suitement in the August 2002 Merµorandum that "(tJhe Reagan
administration's understanding that the pain be 'excruciating and agonizing' is in substance not different from the
Bush administration's proposal that the pain must be severe." August 2002 Memorandum at 19. Although the
tcnns axe con~dedly j:mprecise, and whatever the intent of the .Reagan Administration's understanding, we believe
that in common usage "excruciating and agonizing" pain is understood to be more intense than "severe" pain.

'

j

(

The August 2002 Memorandum also looked to the use of"severe pain" in certain other statutes, and
concluded ~t to satisfy the definition in section 2340, pain "must be equivalent in intensity to the pain
accompanying serious physical injury, such as organ failure, impairment of bodily ftmction, or even death." Id. at I;
see also id. at 5-6, 13, 46. We do not agiee with those statements. Those other statutes define an ''emergency
medical condition," for purposes of providing health benefits, as "a condition manifesting itself by acute symptoms
of sufficient severil:y (including severe pain)" such that one could reasonably expect that the absence of immediate
medical care might r~ult in death, organ failure or impairment of bodily function. See, e.g., 8 U.S.C. § 1369
(2000); 42 U.S.C. § 1395w-22(d)(3)(B) (2000}; id. § 1395dd(e) (2000). They do not define "severe pain" even in
· that very different context (:rather, they use it as an indication of an "emergency medical c;;ondition"), and they do not
state fhat death, organ :failure, or impairment of bodily function ca~ "severe pain," but rather that "severe pain"
may indicate a condition that, jfuntreated, could cause one of those resul~. We do not believe that they provide a
proper ~de for intetpreting "severe pain" in the very different context of the prohloition against torture in sections
2340-2340A. Cf United States v. Clev11land Jndia11S Baseball Co., 532 U.S. 200,213 (2001) (phrase "wages paid"
has different meaning in different parts ofTitle 26); Robinson v. SJie(l Oil Co., 519 U .S. 337, 343-44 (1997) (term
"employee" has different meanings in different parts of Title VU).
18

Despite extensive efforts to develop objective criteria for measuring pain, there is no clear, objective,
consistent measurement. As one publication explains:

l'ain is a complex, subjective, perceptual phenomenon with a number of dimensions-intensity,
quality, time course, impact, and personal meaning-that are uniquely experienced by each
individual and, thus, can only be assessed indirectly. Pain is a subjective ex.perience and there is
no way to objectively quantify it. Consequently, assessment of a patient's pain depends on the
patient's overt communications, both verbal and behavioraL Given pain's complexity, one must
assess not only its somatic (sensory) component but a\so patienll!' moods, attitudes, coping efforts,
resources, re~onses of family members, and the impact of pain on their lives.

(
'•
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aided in this task by judicial interpretations of the Torture Victims Protection Act ("TVPA''), 28
U.S.C. § 1350 note(2000). The TVPA, also enacted to implement the.CAT, provides a civil

(

remedy to victims of torture. The·TVPA defines "torture" to include:

any act, directed against an individual in the offender's custody or ph)'.'sical
control, by which sev_ere pain or suffering (other than pain or suffering arising

only from or inherent in, or incidental to, lawful sanctions), whether physical or
mental, is intentionally inflicted on that individual for such purposes as obtaining
from that individual or a third person information or a confession, punishing .that
individual for an act that individual or a third person has eommitted or is
suspected of having committed, intimidating o_r coercing that indivictual or a third
person, or for any reason based ~>n discrimination of any kind .. . .
28 U.S.C. § 1350 note, § 3(b)(l) (emphases added). The emphasized language is similar to
section 2340' s "severe physical or mental pain or suffering. " 19 As the Court of Appeals for the
District of Columbia Circuit has explained:
·
The severity requirement is crucial to ensuring that the conduct proscribed by the
[CAT] and the TVPA is sufficiently extreme an_d outrageous to warrant the
universal condemnation that the tenn "torture"-bolh connotes and invokes. The
drafters of the [CAT], as well as the Reagan Administration that signed it, the
Bush Administration that submitted it to Congress, and the Senate that ultimately
ratified it, therefore all sought to ensure that ..only acts .o f a certain gravity shall
be considered to constitute torture.••
The critical issue is the 4egree of pain and suffering that the alleged
torturer intended to> and actually did~ inflict upon the victim. The more intense,
lasting, or heinous the agony, the more likely it is to be torture.
Price v. Socialist People's Libyan Arab Jamahiriya, 294 F.3d 82, 92-93 (D.C. Cir. 2002)
(citations omitted). That court concl"ded that a complaint that alleged beatings at the hands of
police but that did not provide details concerning "the severity of plaintiffs' alleged beatings,
including their frequency, duration, the parts of the body at which they were aimed, and the
weapons used to carry them out," did not suffice "to ensure that [it) satisf[ied] the TVP A's
rigorous definition of torture." Id. at 93.
fu Simpson v. ·Socialist People's Libyan Arab Jamahiriya, 326 F.3d 230 (D.C. Cir. 2003),
the D .C. Circuit again considered. the types of acts that constitute torture under the TVP A
defurltion. Tiie plaµitiff alleged, among other things, fuat Libyan authorities had held her
incommunicado and threatened to kill her if she tried to leav~. See id. at 232, 234. The court
acknowledged that "these alleged acts certainly reflect a bent toward cruelty on the part of their
Dennis C . Turk, Assess the Person, Not Just the Pain, Pain: Clinical Updates, Sept. 1993 (emphasis added). This
lack of clarity further complicates the effort to defme ''severe" pain or suffering.
19

Section 3{b)(2) of the TVPA defines "mental pain or suffering" similarly to the way that s~ction 2340(2)

defines "severe mental pain or suffering."

[

.

.

9

·

·

perpetratorst but, reversing the district court, went on to hold that "they are not in _themselves so _
unusually cruel or"sufficiently extreme and outrage9us as to_constitute torture within the meaning
of the [TVPAJ." Id. at 234.
in which courts have
torture suggest the nature of the

Cases

(

found

extreme conduct that falls within the statutory definition. See. e.g., Hilao v. Estate ofMarcos,

103 F.3d 789, 790~91, 79S (9th Cir. 1996) (concluding that a course of conduct that included,
among other things, severe beatings of plaintiff, repeated tbre_a ts of death and electri<; sh9ck,
sleep deprivation, extended shackling to· cof(at times with a towel over his nose and mouth and
water poured down his nostrils), seven months of confinement in a "suffocatingly hot" and
cramped cell, and ~ight years of solitary or near-&olitary confinement, constituted torture);
· Mehinovic v. Vuckovic, 198 F. Supp. 2d 1322, 1332-40, 1345-46 (N.D. Ga. 2002) (concludin~
th.at a course of conduct that included, among other things, severe beatings to the ge:rµ.tals, head,
and othe;r pl!Ifs of the body with metal pipes, brass knuckles, batons, a baseball bat, and various
other items; removal of teeth with pliers; kicking in t4e face and ribs; breaking of bones and nos
and dislocation of :fingers; cutting a figure into the victim's forehead; hanging tl1e victim and

a

beating him; extreme limitations of food and water; and subjection to games of "Russian ·
roulette," constituted torture); Daliberti v. Republic ofIraq, 146 F .. Supp. 2d 19, 22-23 (D.D .C.

things,

2001) {entering default-judgment against Iraq where plaintiffs alleged, among other
threats of "physical torture, such .as cutting off . . . fingers. pulling out . .. fingernails,'' and
electric shocks to the testicles); Cicippio v. lslamic ReJJ1_1blic oflra,i, 18 F. Supp. 2d 62, 64-66
(D.D.C. l 998) ( con(?luding that a course of conduct that included :frequent beatings, pistol
whipping, threats of imminent death, ·electric shocks, and attM>.pts to force confessions by
playins Russian roulette and pulling tµe trigger at each denial, constituted torture).

")

(2) The meaning of "severe physical pain or suffering. "
The statute provides asp~cific defmition of"severe mental pain or suffering," see l8
U.S.C. § 2340(2), but does not define the term "s~vere physical pain or suffering." Although we
· think the meamng of ..severe physical pain" is refatiyely straightforward, the question remains
whether Congress inteµded to prohibit a category of"severe physical suffering" distinct from
"severe physical pa:in." \Ve conclude th.at under some circumstances "severe physical suffering"
may constitute torture even ifit does not involve "severe physical pain." Accordingly, to the
extent that the -A.ugust 2002 Memorandum suggested that «severe physical suffering" under the
statute could in no· circumstances be distinct from "severe physical pain," id. at 6 n.3, we do not.
agree.

\

We begin with the statutory language. The inclusion of the words "or suffering" in the
phrase ..severe physical pain or suffering" suggests that the statutory category of physical torture·
is not limited to "severe physical pain." Utls is especially so in light of the general principle
against interpreting a statute in such a manner as to render words surplusage. See, e.g., Duncan
V. Walker, 533 u.~. 167, 174 (2001).

Exactly what is included in the concept of "severe physical suffering," however, is
difficult to ascertain. We interpret the phrase in a statutory context where Congress expressly
distinguished "physical pain or suffering" from "mental pain or suffering." Consequently, a

'

separate category of "physical suffering" must.include something other than any type of "mental

(_·
'

10

.
.

pain or suffering.» 20 Moreover, given that Congress.precisely defined "mental pain or suffering~' ·
in the statute, it is unlikely to. have intended to undermine that careful definition by including a
broad range af mental.sensations in a "physical suffering,, component of ..physical pain or
suffering.mi Consequently, "physical suffering" must be limited to adverse "physical" rather
than adverse "mental" sensations.
·

(

.
.
..
..
'
'

.
.

°)

Toe·text of the statute and the CAT, and their history, provide little concrete guidance as
to what Congress intended separately to include as "severe physical suffering." Indeed, the
record consistently refers to "severe pl:wsjcal pain or suffering" (or, more often in the ratification
record, "severe phygical pain and suffering"), apparently without ever disaggregating the
concepts df"severe physical pain" and "severe physical suffering,. or oiscussing them as
separate categories with _separate content. Although there is virtually no legislative history for
the statute, tliroughout'the ratj.ficatio'n of the CAT-which also uses the disjunctive "pain or
suffering'' .ant\'which the statutory prohibition :iniplements-the references were generally to
«pain and .suffering," with no indication of-any difference in meaning. The Summary and
Analysis dfthe·Conventio,i Agai,ist T-orlure and Other Cruel, Inhuman o,: Degrading Treatment
or Punishment, which appears in:S. Treaty Doc. NQ . .100-20 at .3, for example, repeatedly refers
to ..pain and suffering." -See·also S. Exec. Rep, No. 10l-30·at 6 (three -uses of"pain and
su:ffering'1;•id. -at 13 (e_\ght uses of"pain and suffering"); i.d. at 14 (two uses of"pain and
suffering"); id. at 35 (one use of''pain and suffering"). C~versely, the phrase ..pain or
suffering" is used less frequently in the Senate report in discussing (as opposed to quoting) the
CAT and the understandings under consideration, e.g., id. at 5-6 (one use of"pain or suffering"),
id. at 14 (two uses of"pain or suffering"'); id. at 16 (two uses of"pain or suffering"), anq, when
used, it is with no suggestion that it has any different meaning.
Although we conclude that inclusion of the words ''or suffering" in "sever(} physical pain
or suffering" establishes that physical torture is not limited to "severe physical pain," we also
20

Co~n dictj.onary definitions of "physical'' confirm that "phyi;ical suffering" does not include mental

sensations. See, e.g., Ame1'ican Heritage Dictionary ofthe E11glfsh Language at 1366 (''Of or relating to the body BS
distinguished from the mind or spirit''); Oxford American Dict1'onary and Language G11ide at 748 ("of or concerning
the body (physical exercise; physical education)"). .
21

This is.particularly so given that, as Administration witnesses explained, the liniiting understanding defining
mental pain or suffering WllS considered necessary to avoid problems of vagueness. See, e.g. , CAT Hearing at 8, 10
(pi;epared statement of Abraham Sofaer, Legal Adviser, Department of State: "The Convention's wording ... is not
in aU respects as precise as we believe necessary. . . . [B)ecause [the Convention} requires establishment of criminal
penalties under our domestic law, we must pay particular attention to the meaning and interpretation of its
provisiODS, especially·concemingthe standards by which the Convention will be applied-as a matter of U.S. law... .
[W]e prepared a codified proposal which . . . clarifies the definition of mental pain and suffering."); id. at 15-16
(prepared statement of Mark Richard: ''The basic problem with the Torture Convention-one that permeates all our
concems--is its imprecise definition of torture, especially as that term is ·applied to actions which result solely in·
mental anguish. This definitional vagueness makes it very doubtful ~at the United States can, consistent with
Constitutional due ptocess conslraints, fulfill its obligation under the Convention to adequately engraft the definition
of torture into the domestic criminal law of the United States."); id. at 17 (prepared.statement of Mark Richard:
"Accordingly, the Torture Convention's vague detinition concerning the mental sufferiug aspect of torture cannot be
resolved by reference to established principles of international law. In an effort to overcome th.is unacceptable
element of vagueness :in Article I of the Convention, we have proposed an understanding which defines severe
mental pain constituting torture with sufficient specificity to ... meet Constitutional due process requirements.").

11

conclude that Congress did not intend "severe physical pain or suffering,, to include a category
of ''physical suffering" that would be so broad as to negate the limitations ori the-other categories
of torture in the statute. Moreover, the \'physical suffering" covered by the statute must be
"severe" to be within the statutory prohibition. We conclude that under so~e circumstances
"physical suffering" may be of sufficient intensity and duration to meet the statutory definition of
torture even ifit does not involve "severe physical pain." To.constitute such torture, "severe
physical suffering.. would have to be a coridition of some extended duration or persistence as
well as intensity. The need to define a category of "severe physical suffering'-' that is different
from "severe physical pain," and that also does not undermine the limited definition Congress
provided for tortu;re, along with the requirement that any such physical suffering be "severe,"
calls for an interp@tation,,llllder which "severe physical suffering" is reserved for physical
distress that is "severe" considering its intensity and duration or persistence, rather than merely
mild or transitory. 22 Otherwise, the inclusion of such a category would lead to the kind of
uncertamty in interpreting the statute that Congress sought to reduce both through its
understanding to thrfCAT and in sections 2340-2340A
·

(

(3) The meaning of "severe mental pain or suffering. "

Section 2340 defines "severe mental pain or suffering" to mean:
the prolonged mental harm caused by or resulting :from-

(A) the intenti9nal infliction or threatened infliction of severe
physical pain or suffering;
(B) th6 administration or application, or threatened

(.

administration or application, ofmind"altering substances or other
pr<;>cedures calculated to disrupt profoundly the senses or the
personality;

(C) the threat of imminent death; or ·
(D) the threat that another person will imminently be subjected to
death, severe physical pain or suffering, or the administration or
application ofmind-altering substances or other procedures calculated
'to dismpt profoundly the senses or personality[.)

.

18 U.S.C. § 2340(2). Torture is de.fined under.the statute to include an act specifically intended
to inflict severe mental pain or suffering. Id. § 2340(1).
:
'

An important preliminary question with respect to this definition is whether the statutory
22

Support for concluding that there is an extended temporal elelDtlnt, or at least an element of persistence, in
"s~vere physical suffering" as a category distinct from "severe physical pain" may also be found in the prevalence of
concepts of "endlltallce" of suffering and of suffering as a "state" or "condition" in standard dictionary definitions.
See, e.g., Webster's Third New International Dictwnary at 2284 (defining "suffering" as "the endurance of or
submis11:ion to affliction, pain, loss"; "a pain endured;; Random House Dictionary ofthe English Language 190 l
.

(2d ed. 1987) ("the slate of a person or thing that suffers"); Funk & Wagmills New Standard Dictionary of die
English Language 2416 (1946) ("A state of anguish or pain"); American Heritage Dicti.onary ofthe English
Language at 1795 ("The condition of one whp suffers").
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list of the four "predicate acts" in section 2340(2)(A)-(D) is exclusive. We conclude tha!
_Congress intended the list of predicate acts to·be exclusive-that is, to constitute the proscribed
..severe mental pain 0r suffering" under the statute, the prolonged mental harm must be caused
by acts falling within one of the four statutory categories of predicate acts. We reach this
cpnclusion b_as~d on the clear language the statute, which provides a detailed definition that
includes four categories pf predicate acts joined by the disjunctive and does not contain a
catchall provision or ~y other;liµtguage suggesting that additional acts might qualify (for
example. language such as •1ncludi~g" or "such acts as').23 Congress plainly considered very
specific predicate acts, and this definition tracks the Senate's understanding concerning ·mental
pain or suffering when giving its advice and consent to ratification of the CAT. The conclusion .
that the list of predicate acts is exclusive is consistent with ·both the text of fi?.e Senate's
understanding, and with the fact that it was adopted out of concern that th~ CATs definition of
torture did not otherwise meet the requh;ement for clarity in defining crimes. See supra note 21.
Adopting an interpretation of the statute that expands the list of predicate acts for "severe mental
pain or suffering" would ·constitute an impermissible rewriting of the statute and would introdµce
the very imprecision that prompted the Senate to adopt its understanding when giving its advice
and consent _to ratification of the CAT.

(

of

Another question is whether the requirement of "prolonged mental harm" caused by or
resulting ;from one of the enumerated predicate acts is a separate requirement, or whether such
..prolonged mental hann" is to be presumed any time one of the-predicate acts occurs. Although
it is possible to read the statute's reference to "the prolonged mental harm caused by or resulting
from" the predicate acts as creating a statutory presumption that each of the predicate acts always
causes prolonged mental hann, we do not believe that was Congress's intent. Al; noted, this
language closely tracks the understanding that the Senate adopted when it gave its advice and
consent to ratification of the GAT:

(

.

I
'

.
.
.
.

in ord~r t0 constitute torture, an act must be specifically intended to inflict severe
physical or mental pain or suffering and that mental pain or suffering refers. to
prolonged mental harm caused by orresulting from (1) the intentional infliction or
threatened infliction of.severe physical pain or suffering; (2) the administration or
application, or threatened administration or application, of mind altering
substances or other procedures cal~ulated to disrupt profoundly the senses or the
pernonality; (3) the threat of irruninent death; or (4) the threat that another person
· will imminently be subjected to deatp., severe physical pain or suffering, or the
· administration or application of mmd altering substances or other procedures
calculated to disrupt profoundly tQe senses or personality.

S. Exec. R~p. No. 101-30 at 36. We q.o not believe that simply by adding the word Hthe" before
"prol?nged hann," Congress intended a material change in the definition of mental pain or
_
_n These _four categories of predicate acts "are members of an 'associated group or series,' justifying the
inference that items not mentioned ~ere excluded by deliberate choice, not inadvertence." Barnhart v. Peabody
Coal Co., 53? U.~. 149, 168 (2003) (quoting United Slates v. Vann, 535 U.S. 55, 65 (2002)). See also, e.g. ,
Lea!kerman v. Tarrant County Narootics Intelligence & Coo,:dination Unit, 507 U.S. 163, 168 (1993); 2A Norman
J. Smger, Statutes and Statutory Construction § 47 .23 (6th ed. 2000). Nor do we see any "contrary indications" that
would rebut this ~«~nee. Vonn, 535 U.S. at 65.
·
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suffering as articulated in the Senate~s understanding to th~ CAT. The legislative history,

(

_

moreover, con:firms•that sections 2340-2340A.were intend~ to fulfill-but not go beyond-the

United States' obligations under the CAT: "This section provid~ the necessary legislation to
implement the [CAT] ... . The definition of torture emanates directly from article l of the
-[CAT]. The definition for •severe mental pain and suffering' incorporates the [above menti~ned]
understanding.!' s·. Rep. No. _103-107, at 58-59 (1993). This understanding, embodied in the
statute, was meant to define the obligation undertaken by the United States. Given this
understanding. the legislative history, and the fact that section 2340(2) defines "severe mental
pain or suffering'~ carefully in language very similar to the understanding, we do not believe that
Congress intended the definition to create a presumption that.anytime one of the predicate acts
occurs, prolonged mental harm is deemed to result.
·
Turning to.the question .of-what constitutes "prolonged mental harm caused by or
resulting from• a predicate act. we believe that Congress intended this phrase to require mental
"ha.rm" that is ~aused by or that results from a predicate act, atld that bas some lasting duration.
There is little guidance to draw upon·in interpreti~g this phrase.24 Nevertheless, our
interpretation is consistent with the ordinary meaning of the statutory terms. First, the use of the
word ''.harm,.-as opposed to simply repeating ''pain or suffering"-sugge'sts some mental
damage or injury. Ordinary dictionary definitions of'·'harm," such as ..physical or mental
damage: injury," Webster's Third New International Dictionary at 1034 (emphasis added), or
«[p]hysioal or psyehological injury or damage," American Heritage Dictionary of the English
Language at 825 ( emphasis added), support this interpretation. Second, to "prolong" means to
"lengthen in time" or to "extend in duration," or to "draw out," Webster's Third New
International Dictionary at 1815, further suggesting that to be ''prolonged," the mental damage
must extend for some period of time. Tirls damage need not be permanent, but it must continue

for a "profonged" period ofti.me.:is Finally, under section 2340(2), the "prolonged mental harm"
must be ·'caused by' or "resulting from" one of the enumerated predicate acts. 26
24

The pb_rase "prolonged mentul hann" cloes not appear in the relevant medical literature or elsewhere in the
.United States Code. The August 2002 Memo:randum concluded that to constitute 'prolonged mental bann," there
must be "significant psychological haim of significant duration, e.g., lasting for months or even years." Id. at I; see
also id. at 7. Although we believe that the mental bmn must be of soD:16 lasting duration to be "prolonged," to the
extent-chat that formlll!;'tion was intended to suggest that the mental harm would have to last for at lea.st "months or
even yeaxs,'' we do not agree.
25

For example, although we do not suggest that the statute is limited to such cases, development of a mental

disorder--such as post-traumatic stress disorder or perhaps chronic depression-could constitute "prolonged mental
hann." See American Psychiatric Association, Diagnostic and Statistical Manual ofMental Disorders 369-76, 46368 (4th ed. 2000) ("DSM-IV-TR"). See also, e.g., Report ofthe Special Rapporteur on Terture and Other Cruel,
Inhuman or Degrading Treatment or Ptmishm.ent, U.N. Doc. N59/324, at 14 (2004) ("The most common diagnosis
of psychiatric symptotns among torture survivors is said to be post-traumatic stress disorder."); see also Metin
Basoglu et al, Torture and Mental Health: A Research Overview, in Ellen Gerrity et at eds., The Mental Health
Consequences of Torture. 48-49 (2001) (tefeIXing to findings of higher rates of post-traumatic stress disorder in
studies involving tortu?e survivors); Mura~ Parker et al., Psyclwfogica/ Effects of Torture: An Empirical Study of
Tortured and Non-Tortured No11-Political Prisoners, ·111 Metin Basoglu ed., Torture and Its Consequences: Current
Treatment Approaches 77 (1992} (referring to fmdings of post-traumatic stress disorder in torture survivors).
26
.

This is not meant to suggest that, if the predicate act or acts continue for an ex.tended period, "prolonged

mental harm" cannot occur until after they are completed. Early occurrences of the predicate act could cause mental
14
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r

_ Although th~e are few judicial opinions discussing the q~estion of "prolonged mental
harm~" those cases that }:I.aye addressed the isaµe ·are consistent with our view. For example, in

the TVPA case of Mehinovic? the court explained that
.

'
'

.

[The defendant] also e:aused or participated in the plaintiffs' mental torture.
Mental torture consists of''prolonged mental hann caused by or resulting from:

the intentional infliction or threatened infliction of severe physical pain or

the

suffering;. , .
threat of imminent death . . ,." As set out above, plaintiffs
noted in their testimony that- they feared that they wo~ld be killed by [the
defendant].during the beatings he inflicted or during games of"Russian roulette."

i

Each plµintiff continues to suffer long-ten11 psychological harm as a result of the
ordeals they suffered at the hands of defe11dant and others.

(

198 F. Supp. 2d :at 1346 (emphasis added; first ellipsis in original). In reaching its conclusion,
the court m~teµ that the plaintiffs were cont.inmng to suffer serious mental harm even ten years
after the events in question: . .One plaintiff"suffers fro~-nnxiety, flashbacks, and nig!l.tmares and
has difficulty sleeping. [He] con~ues to suffer thinking about what happened to him during this
ordeal and has been unable to work as a result of the contiµuing effects of the torture he
endured." Id. at 1334. Another plaintiff"su:ffers from anxiety, sleeps very little, anq has
frequent nightmares. . . . [He] has found it impossible to return to work." Id at 1336. A third
plaintiff"has frequent nightmares. He- has had to use medication to help him-sleep. His
experience has made him feel depressed and reclusive, and he has not been able to work since he
,escaped from this ordeal." Id. at 1337-38. And.the fourth plaintiff"has flashbacks and
nightmares, suffers from nervousness, angers easily, and has difficulty trusting people. These
effects directly ilµpact and interfere with his' ability to work." Id. at 1340. In each case, these
mental effects were continuing years after_the infliction of the predicate acts .

And in Sac/de v. Ashcroft, 270 F. Supp. 2d 596 (E.D: Pa. 2003), the individual had been
kidnapped and "forcibly recruited" as a child soldier at the age of 14, and over the next three to
four yea~s had-been forced to take DafCOtics and threatened with imminent death. Id. at 597-98,
601-02. The court concluded that the resulting mental harm, which continued over this three-tofour-year period, qualified as "prolonged mental harm." Id. at 602.
Conversely, in Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 F. Supp. 2d 1285
(S.D. Fla. 2003), the court rejected a claim lUlder the TVPA brought by individuals who had
been held at gunpoini overnight and tepeatedly threatened with death, While recognizing that
the plaintiffs had experienced an " ordeal," the court concluded that they had failed to show that
their experience caused lasting damage, noting that "there is simply no allegation that Plaintiffs
·h ave suffered anyprol~:mged mental harm or physical injury as a result of their alleged

intimidation." Id. at 1294-95.

harm that could continue-and become prolonged-during lhe extended period the predicate acts continued to
occur. For example, in Sackie v. Ashcroft, Z'!O F. Supp. 2d 596, 601-02 (E.D. Pa. 2003), the predicate acts continued
~ver a three-to-four-year.period , and the court concluded that "prolonged mental harm" bad occurre'd during that

tune.

(
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(4) The meaning of "specifically intended."

(

It is well recognized that the term "specific intent'' is ambiguous and that the courts.do
not use it consistently. See 1 Wayne R. LaFave, Substantive Criminal Law§ 5.2(e), at 355 &
n. 79 (2d ed. 2.0 03). "Specific intent" is most commonly understood, however, "to designate a
special mental ·element which is required above and beyond any mental state required·with
respect to the act~ reus of the crime." Id. at 354; see also Carter v. United States, 530 U.S. 255,
268 (2000) (explaining that general intent, as opposed to specific intent, requires "that the
defendant possessed knowledge [only) with respect to the actus reus of the crime"). As one
respected treati{le· explains:
With crimes·which require that the defendant intentionally cause a specific result,
what is meant by an ..intentio:n" to cause that result? Although the theorists have
not always been in ~greement . .•. ~ the traditional view is that a porson who acts
••. intends a result of bis act •.. µnder two quite dJfferent circumstances:
(1) when he conscio\lsly desires that result, whatever the likelihood of that resul~
happening from bis conduct; and (2} when he knows that tliat resuit is practically
certain to follow from bis conduct, whatever his desire may be as to that result.
1 LaFave, Substantive Criminal Law, § 5.2(a), at 341 (footnote omi~ed).

\
.

As noted, the cases are inconsistent. Some suggest that only a conscious desire to
produce the proscribed result constitutes specific intent; others suggest that even reasonable
foreseeability suffices. In United States v. Bailey, 444 U.S. 394 (1980), for example, the Court
suggested that, at l~t "[i]n a general sense," id. at 405~ "specific intent'' requires that one
consciously desire the result. Id. at 403-05 . · The·Court compared the common law's mens rea .
concepts of specific intent and general intent to the Model P~nal Code's me1is rea concepts of
acting purposefully and acting knowingly. Id. at 4-04-05. "[AJ person who causes a particular
result is said to act purposefully," wrote the Court~ "if 'he consciously desires that result,
whatever the likelihood of tl1at result happen:ing from his conduct."' Id. at 404 (intemai
quotation marks omitted). A person "is said to act knowingly," in contrast, "ifhe is aware 'that
that result is practically certain to follow from bis conduct, whatever his desire may be as to that
result. .,. Id. (in~emal quotation marks omitted). The Court then stated: "In a general sense,
'purpose' corresponds loosely with the common-law concept of specific intent, while
'knowledge' corresponds loosely with the concept of general intent." Id. at 405 .

In contrast, cases such as United States v. Neiswender, 590 F.2d 1269 ( 4th Cir. 1979),
suggest that to prove specific intent it is enough that the defendant simply have "knowledge·or
notice" that his act "would have likely resulted in" the proscribed outcome. Id. at 1273.
"Notice," the court held, ..is provided by the reasonable foreseeability of the natural and probable
consequences of 0ne's acts." Id.
We do not believe it is useful to try to define the precise meaning t>f "specific intent" in
section 2340.27 In light of the President's directive that the United States not engage in torture, it
27

In the August.2002 Memorandum, this Office concluded that the specific intent element of the statute

required that in:tliction of severe pain or suffering be the defendant's "precise objective" and that it was not enough

\
..
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would not be appropriate to rely on parsing the specific intent element of the _statute-to approve
· ~ lawful conduct that might otherwise amount to torttrre. Some observations. however, are
appropriate. It i& clear that the specific intent element of section 2340 would be met if a
defendant performed an act afid "consciously desire[ dr that act to inflict severe physical or
mental pain or suffering. 1 LaFave, Substantive Criminal Law§ 5.2(a), at 341. Conversely, if
an individual acted in good faith, and only after reasonable investigation establishing that bis
conduct would not inflict severe physical or men-tal pain or suffering, it appears unlikely that he
would have the specific intent" necessary to violate sections:1340-2340.fl... Such an indivig.ual
could be said neither consciously to desire the proscribed result, see, e.g. , Bailey, 444 -U.S. at_
405, nor to have "knowledge or notice" that his act ''would likely have resulted in" the
proscribed outcome, Neiswender, 590 F.2d at 1273.

(

Two filial points o~ the issue of specific i~tent: First. specific intent must ~e

distirigriished from tnotive. There is no exception under the statute pennitti.ng torture to be used
for a «good reason." Thus, a defendant's motive (to protect national security, for example) is not
relevant to the question whether he has acted with the requisite speciffo-fatent under the statute:

'
'

i

(

See Cheek v. United States, 498 U.S. 192, 200-01 (1991). Second, specific intent to take a given
action can be ·found even if the defendant will talce the action only conditionally. Cf, e.g.,
Holloway v. United States, 526 U.S. 1, 11-(1999) ("[A] defendant may not negate a proscribed
intent by requiring the victim to comply with a·condition ·the defendant has no right to impose.'').
See also id. at 10-11 & nn. 9-12~ Model Penal Code§ 2.02(6). Thus, for example, the fact that a
victim might have avoided being tortured by cooperating with the perpetrator would not make
permissible actions otherwise constituting torture under the statute. Presumably that has
:frequently been the case with torture, but that fact does not make the practice of torture any less
abhon:ent or unlaw.ful.21
Please let us know if\ve can be of further assistance.
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''
'

that the defendant act with knowledge that such pain "was reasonably likely to resu1t from bis actions" {or even that ·
that result "is certain to occur"). Id. at 3-4. We do not reiterate that test here.
23

In the August 2002 Memorandum, this Office indicated that an element of the offense of torture was that the
act in question actually result in the infliction of severe physical or mental pain or suffering. See id. at 3. That
conclusion rested on a comparison of tae statute with the CAT, which has a different definition of "torture" that
requires-the actual infliction of pain or suffering, and we do not believe that the statute requires that the defendant
actually ~ct (as opposed ·to act ll-:ith the specific intent to inflict) severe physical or mental pain or suffering. •
Compare CAT art 1(1) ("the term 'torture' means any act by which severe pain or suffering, whether pb.ysical or
mental,. is intentionally inflicted'') (emphasis added) with 18 U.S.C. § 2340 {"'torture' means an act ... specifically

int~d to ".}flict severe physical or mental pain or suffering") (emphasis added). It is unlikely that any such
reqw.rement would make any practical difference, however, since tlie statute also criminalizes attempts to commit
torture. Id.§ 2340A(a).
·
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EXHIBITB

BebaYionl Sdace Connltatiea Tam
.Joliat lattmpaoe Gtuup, Jomt Tak P•ree--GTMO
Standard Open1t1a1 Proeedur11 (U)

1. (1J) PurpoM. Tho purpo1e oftht1 docu-.nt is to ertablish Standard Operating Procedures {SOP) for ·
. 1ho dl&ily opcdtion ud adminildfflion oftbe.Bohaworal SoioaaaCciolUbatioJi Team (8SCT), Joint
ln1cm)ptlon Ol'ollp (JIG). lolntTask Foreo-OWUltanunb Bay. Cuba (nF-O'fM9)..· .
. . "·

1. (U) Scope. Thia SOP applies ro all peqonnel
SOP.

~ -to._ BSCT and supenedes the previous BSCT

3.(U)BS(:Thnnnel,

.. (()) BSCT ctdef (BSCTl ), Clinical P1ychologiat, USA, 738, Chief, *poosiblo for all issuca
rdatinato BSCT opecaticw. Develops deaUed BSCF polioiu wS opcntiqa pJUCMIW, Repods to the
DiNctlat. JIG; eoordillllll with Ibo Cammadcr, loint Detention Opeall:ioN Group (JDOG); and, a1
direc1ed, provii:klt 8PCC'11 staff'officer ftmctions to tho Comm111dcr. JTf..OTMO. rn lhe ovent that die
USAF 42P3 is aenior· in l.'lllk to die USA 738, JIG Dkector wilf clesipat:e team chief bated on ex.perience
andliaittingill intem>gation SU~. ·

e. (U) BSCTNCOIC(BSCI'3). Mental Heallb Specilllllf, USA. 9JX. Plovida cx.lUltation ud ·
infBnvptioa nppcm to the ICE, Alleaacs camp climate and ~ feodback. to 8SGTI on hsuu and
trends. May provide traitdna in &ebavio,aJ princfpflW management to ICB and JDOO penonnel; may
11ppor1DcploymentCyoloSua,po,ipropambyprovldiagcrainingc,aPOSlbaUlna1ic:SvolsandMpr
Mam;emen1 for pillnOmWJ c t ~ m..cn-Mo.
4. (tr) Mflaloa. Pro~ps~cal consultation in Older to mpportaafe.
delenlion end intem,ption opcrat[ons at JTF-GTMO.

.._ethieal.

anidetreoti\le

s. (U) ObJec.clv-.
. a. (U) Provide PIY')hoJogic:al dXpmise to IISIOIS the, i11dividual dccai"ee and his onvirpmnent; pzovido
tecommendarions to- enhance die eff'ectiveJUISS ofidnoptioa opcradona.
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(i.)(1)
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JTF-GTMO-JIG-BSCT
~JECT: BSCT SOP(U)
c. . (tJ) MnUan bebvionl tniula_ill da4I amJaee popala1ioa ud ~ • IIDdtap - Into
oomaltat;on iii ..,.,.rt ofmterropdoa aacl cle&lmdoa opcntiou.

cL (U) 'Pl'CMIIN Nlected JIG' uad JDOG peno11.1el wftb tnbdlls oa llellavlonl. pqc•oJociaJ,
••• eulttanl . . . . pen:abda1 te tb• detainl!e pop_.atlo•• .

(3) (U//FOUO) Provides ttaining to facilita&e tbe mainre.nance ofa stable and ICClll'e detention
envirooment, such as appropriate ways to respond to dotainee mial,ohavior, NCOpition and n:porting of
bcbavior pa1toms0 minimizing tnn'Sfer or information from guard slaft'to detainees, 111d suatcgies for
increasing pro-Amcirk:a aentiment. ·
·
(4) (U) Provides training to increallo llWl1'Cll08I of religiou• and-cultural iauea unique to the
dctaineo popwatioa, such as proper blUlclling of Qur'aN, waya to domonslrate rcap,ctfor ~Ugious ·
practices. mi spccj.aJ ptactices during religious holidays (e.g., Ramadan).
•• (l1) Advlnf .RG IUld Ji>OG oa me lDf . . . . . . fortlle Detahtft Ubrary ud 11.. OIi tb.e .
Llbnry .AdTisory Baud.

( 1) (U) Partioipai. on Library Advi901)' Board to revrew libnuy matorials and adviff JIG and
JDOG on ftature s,cqulsltlons.
(2) (lJ)·As a member of the Board. reviews librmy operations and forwards recommendations to
tho JIG Director and JDOO commander
£
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SUBJECT: BSCT SOP(U)
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.i
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.Ii''

.:_(O)Mafm••·.....,.......... Wlllylumor••-.--cplau.
(l) (U) Consultswitb.JDOO S..3.JDOG s.2. Medk:al, Bthaviclnl Health.,and ICRpcrlbnnelta
devolop c:amp-wide ltnlteglu for improvin1 bobavml levels of cleblintes.
(a} (0) Provides input into c.ho dovelor,meatof slrate8ies for redudns unwanted behavior,
such u ro-Jocaaon. or movement ofdetaineis, disclplimy acdcm1. slnlelllr&I or proileclural changes

withii!i the eiamp.

(b) (U) Plovidca input into the developmoirt of stmcalcs for iMtOllllng positive behavior.
such as implemtftt:fdlc>n of Incentive proatams. reinmrctment praara1111 for positive behavior. and
inelealina·aecess to nd'eAtiuall and :social acctvities.

la.(V)Coual1awftbffFCo •......,•....._

.....,_....._,_.aap..,.._la,_.

~ w•eildadoaw•wa11 to lmprowcaap.,........ B9Crp81'1onnel bavcfb11 and

dil'eel: IICCl$S 1D JTP Commander io consult on all aspoctB ofJTF ml11lon.
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. (1) (U) TheJobit 'Mcdicll Group (JMO) provides Ill medlcll ~ Including men1al health
tvaluatiorl and treatment. for deelmces and II'F-arMO ~
. Servfcc1 for de1aimill arc provided
through dm_Dehnuion Hospital. Detention Ctinic, and Detaiaee Behavioral Hedb Service. SeMces for

J'l"P-O'i'MO porMnel a-e provided ttuoush the Combat senm Control. J~lnt Aid Station, and U.S. Naval
Ho1pital. GTMO,
(2) '(U) Tho JMG Is ~ l e for lldvtstng JJ.G pcrson:nol (i.e., BSCT and ICE Operations) if
there are ,ny known. phy$lcal,, psycholoalcal. Cl!' med~ oortditiou~ limitadonf to ftmcdoning; or
mttictkmto . . ., 8Cliviticl 1llat one it: reqund to=nldor in ordef to ensure tho safoiy oftu de1ainec
arid lJ,S, personnel, e.g,; dta.bebl$. beu1 (l()nditii>.-, special diot, psychologi.r;:al m»tabill()'rContagfous
conditlo11a.
b. (lJ) BSCT penoaaul will f'ucdoll u Medial U..O. Oflicen forU.. t• 'CelllltMe nia .....
oa procedllna......,.ld lneoajalldloa wltlt.JdatMedical Gl'Ollp,. Whln COIICllnlSIIINIUthulth
slatUS or modical ~onclldcn ofdetaincos are raised through observation by BSCT pononnel, inquiries
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imdical persoiinel for evaluation. tre'atmc:m, and disposition.
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(3) (U) Tho kind ofinfomtation . , _ wlll ....,.ily iall ilttl twoGlllll)ries. The firat is 1hil of
physioal ormedicaJ COlkliticml. orfiulctioaal limibltlo'DI. tftatone 1, nqutred to mnsiclarm order to ensure
mo ldM,y oftho dmlnee and U.S. penonn.l, e.g.. ~ hNrt coridltion. spec1a1 diet, or oonll8io'U$
cond1dons. The odtet categOI)' of information shared ii whether didloal personnel wem aware of the
condi'Clon, if it had beoal e\'alwateci and b'8iied, or ihn appoill1ment ii pading to lddtell lheooncem. -

(4) (U) The BSCT will meet on a nplar buts with the Dirtotor, Joint Medical Oroup; DI~,
Medloal Plana and (Jperadona; OIC. SM01 ,nd other ataff'fi'om the Detention Holpital and Detainee
Behavioral Hea11ti Service iu order to discu1 my iuuot Nla'CN to poJfcits and pttlaellurc1.
&(I)) 1atlllipue Celleetioa wltla J'lff..... JTF-GTMO dOC8 llot normally detain Juveoile Enemy
CO!DlWants. howe\l•, In order to deal with '1h11 possibDII)'. special pn!C&lduiea m.u•t bo cstiblilhcd•
.hlvbllils en ddned "5 any penon below the ago of Ui, Oltherina ffltl!li,glnc11 hmj11V011U. will
n,qulrnr,ecial°prtoaUtiOl'tl liUI txtraoart: beoam:e,iuwnllea ae mt.a 1111n wlnetabte with r.. doveloped
coping 1killsthn adults. In otdtrto CIIIUNJ ,..,-oper-cani forthejuwftile ctetiw., the foUowina praceduNS
wm be followed:
.
_
.

•time

the••

_a. (U) For my penm under
of 16. • asc:rlM!lflMnol will bct praetd for die
of
inteaoptiun. A medical prO¥idcrwiUfflluate1hejuvenill:priorto and.Aera·~ . The iianoptioxl phul fflUStbe RMeWecl by lht BSCT pa,Ydtologillt ICB Jtesianal Team Chief; ICJs Chief,,
and tbi JIG Di~tor.
,' ,.

(&J<,,

.I;

I C'dC,)

(l
(2) (U) Shace ~ jffenHe detainees have com• &om depri-1 eaviroumems. 1peciaJ eff'ort will
be made to cnsun= their piot"ectlon, to provide n e ~ emotional 1\IPPOrt. and to provJde edllellion as

available.
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,ooa=...~_.._
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,
oftl o ntr: •.a=-=wtthe
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wiD

r

9.(U)Olller Opel.._. l'roeedU& Tbefollowmai,rooedlns applyto1he daily 8SCT opo.aticni,,.
!

-. (IJ) OnEC, All operatioa• of Ibo BSCT m111t confonn to guidance set forth In JTF-GTMO
Gcncral ·0 nw Nwnber 2. Specific c ~ n s for BSCT perscmMl iueu follows.
.

(1) (U) Bllsure that dasufied material (ffle,, papors. p1mlm. diaks) ans pa'OIM'ly SCPWNd in die
safe de~ipatod fer BSCT tm; at no time:1 shall clusified l'dlterillls be loft ullltfend~ In BSCT offices.

. (2) (U) Do not discuss detainee operadons

pholW,,ilnfl.

.

or other clauiflild information over unclassified

(3} (U/IFOlJO)Sanitia unifonns by ~stapo ovcrthc nme when work.big in or vlaitlng
areas where contMt with delalaeu la pouible~ hmludilla detainw blocu. in1alnoptioB b'ilildiftp, wi
medical facililies.

'

or

(4) (U/JitOUO) Use a courier l:iq when trampordng clauiftecl •sen,itlye documents. Do ttot
use courier bags f'or transportation of unclmifled or prohibia:d matorialL
(5) (U) Do not discuss detahtol, operations in .... where indJ:vidwda without~• ·
clearaaD or_nefld t.o bow could overhear lnfblomation•
. (6} (U} Do not disa11111 operltians. cumat fflin&S, orpenmal infomiatioo i11 the ptelellce of

detam.ees.
. (7) (U) BalUro BSCT offloe are lacbd at the flld ofdNI day and that die NCurity chioklilll is
c:ompleted. The Id person leaviq the buitdlnc must also GOmpleb! the security checklist for the building
·af OIISlldtho-&ontdoor is secUied usiugthe~binatkm look.

b, (IJ) Veldd.l Opilnrt.loDI. BnlUN die BSCT vehicle ia taken t() motor pool tbr reaa,ijpmlent and

rouinie mairrtenaMt NLT the end of oaoh month.

c. (V) ~ Rcquind oftlceladmin1'1111tiv, supplieri can he obtlUled tluuup tho JCS Admin
office. 0llusr suppJlel and equiplhellt can be ordmd tbrouah ICE Admhl office by completing the
appl"OJlriltl pun:blle order nq,uoat.
JO. (v, . . . . ..,.__ ~ e w b t i a a.6fday-to,day mission requirm•tl'lnqaims flexibility.
-selt-disclpJme. and. abi~ to mufd..tuk aad prioritme ift all BSCT po:rsonnol, There are oftoa oompeting
Ul'pnOlel. Many 188b are self-directed; many demands ate itUlde wldt Uttle or aao ~ whiffi«hen are
Si.ibeclulod ln adwrlce. Assessmta11 t.)'Jricatly require a Stl'Hll ofobecrYatioas in dffterent Nldng&ad
hours ofresean:h. May day..ao-day ac1M1ils 1Mdeumlined by IIIIPOntOt.o n,q,.MIIIS far COMukaticnand
oblcirYadon; often. rapid res,Gnte is Nqlrired, Some «mllaitfllsct,noetinp llftd worlcinl lfC)llpl follow
cstabllsbed schcdulos while otlsen are pnerated by rho ascr for spoofflc purpos111.
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(3) (U) Consult with coli
arise.between pro fus ioll ll req oaguca and their clutin o f ~ nigarding any conflic
ts that may
uirements and performance of the
ir chltiea.
b. (U) ReiernJ pn a1 1 for eo
aalatloli, lnterroptors ~
intffl'optiona or other reqwrem
nc tud CODll&ltation tO suppor
OJt
ta
by
t
contacting 111y momb
occm in person at BSCT offlces
,. by telephone, or by email• or of the BSCT. This will most typically
. e. (U) Con11alaee Me ml
lem lp. BS Cf pm om t0l par
ticipate in the follGwing com
gro ups . anci meetings.
mit

tees, working

(1) (U) hrtcm,gation Strate&
)' Meeting (ISM, BSCTl ):

wcelcly in the JJO conference
room. ·
(2> (U) no Command and Sta
ff Meeting (BSCTl ): weekly in
tha HG conference room.
(3) (U) no pro-.lSM (BSCTltJ)
: weekly in the no confenmcc
room.
(4) (U) ICE Coordination Me
eting(BSCTl/2): ... .ty In Iha
ICE Conference Room.
(S) (U) Ji>OG Coonllnation
Meeting (BS CT l/2): weekly
in the JCE Conference .Ro
.•·
~"
.
om .
(6) CU) JOOO Co mp any Tra
ining (SSCl'l/213): Camp Am
erica Chapel u convened by mo
o.
. (7) (U) JC.Ebox R.evfew
Commiueo (BSCT t/213); IC£ Co
n.edad. '
nferen

ce Room; coawm.ed by BS CT as

(8) (U) Ub tar y Advisory Bo

ard (BS CT l/l) : Me etin p u con
vened t,y chair.
(9) (U) Other committees/
'rouadtablosl wodcinggroup-. u
appropriate.
ll. (tJ) Point of Coatact. the
point of contact for this SOP is
B$CT
Att adu nen ts:
As inn A - BSCT Atsess
mont Guidelinot & POl'IMC (U)
Anni:IJr. B - BS Cf Om em tio
n Re\port: Guidtlines & Forma
t (U)
An nex C - BSCI' .R.hk As
sessmdlt Gwdelliiea

Ch ief

at

A Format (U)
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