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SUPERIOR COURT DF TB_]_?‘J _DI$TRIC‘T OF COLUMBIA
Civil Division

STEPHEN BEHNKE, er. af.,

Plaintiffs, Case 2017 CA 005989 B

VS. Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, et. al.,

Defendants

AFFIDAVIT OF BARRY ANTON IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Washington )
) ss;
County of Pierre )

1. 1, Barry Anton, having been first duly cautioned and sworn, state the following based
upon personal knowledge:

2. 1 was President-elect of the American Psychological Association (APA) when the
Board of Directors hired Mr. David Hoffman and Sidley Austin LLP to conduct the
Independent Review, and I was President during the majority of time the review was
being conducted. The original purpose of the review was to carefully consider the
allegations in James Risen's book, “Pay Any Price: Greed, Power and Endless War,"
which alleges that APA colluded with the Bush administration, the CIA and the U.S.
military to support torture during the war on terror and fo ascerlain the truth and factual
accuracy of those allegations. There was no pending litigation threatened or other
legislative threats of action related to these allegations,

3. Plaintiffs have neither asked me to disclose any information | obtained which could
be considered privileged or confidential. I was recused from much of the deliberations
surrounding the Report of the Independent Review (hereinafter “Report™) and all
information contained in this affidavit is appropriately shared with the Court. I rotated off
the Board of Directors at the end of 2016.



4. Upon reading the Report, I was surprised to find that the scope of the review had
expanded beyond the Board’s originally stated purpose and into such areas as questioning
the appropriateness and thoroughness of APA ethics case adjudication and investigating
the conduct of individuals involved in years of APA anti-torture policy development. No
one, including the APA General Counsel, outside counsel for APA, Mr. Hoffiman or the
Special Committee appointed by the Board to oversee the review, informed me that the
scope of the review had been broadened beyond the Board's November 2014 charge,

even when I was interviewed as a witness during the review,

5. During the appointment of Board members to the Special Committee, assisted by
APA’s outside counsel, to my knowledge Board members were never asked to disclose
any involvement in past events related to the subject of the independent review, such as
participation in governance activities related to adoption of the Psychological Ethics in
National Security (PENS) guidelines or post-PENS APA policy development. Neither |
nor other Board members, to my knowledge, were informed that Dr. Nadine Kaslow,
chosen to chair the Special Committee, had been involved in a March 2014 mediation to
settle a patient’s claims related to a sexual-boundary violation and had drafted a letter
resigning as APA President to use in the event that this matter became public.

6. As soon as the Report was made public, I began to hear from people who believed
there were inaccuracies in the Report. This included individuals who were named in the
Report who brought to APA’s attention relevant interrogation policies in place at the time
of the PENS Task Force that contradicted the conclusions of the Report but were not
included or analyzed in the Report. APA’s outside counsel, Mr. David Ogden,
acknowledged this contradiction and, upon his advice the Board, set aside $200,000 to re-
hire Mr. Hoffman to review the Report in light of these additional policies and prepare a
supplemental report by June 8, 2016. As of the end of my term as President, December
31, 2016, no supplemental report had vet been produced

7. While I was still in my term as President, the Board of Directors was informed that a
group of individuals named in the Report (now the plaintiffs in this lawsuit) had retained
counsel and began discussions with APA’s legal counsel in an effort to resolve issues and
correct the record without litigation. [ was neither informed about nor consulted
regarding the substance of these discussions and was never provided with any material to
evaluate related to these discussions.

8 On August 18, 2016, I attended a meeting between former APA Presidents and a
number of Board of Director members to discuss issues related to the Independent
Review and the resulting Report. At the meeting, some members of the Board
acknowledged that, among other things, the Report contained many inaccuracies and
there were missteps by APA in follow-up actions once the Report was received. Attached
hereto as Exhibit A is a true and correct copy of the notes of the meeting from a former
APA President participant in this meeting. | have reviewed these notes and they are
consistent with my recollection of the meeting.

9. With regard to the Report’s findings in relation to me. there are several inaccuracies.



The Report inaccurately indicates that I acted to defeat the 2008 APA petition resolution
to ban psychologists’ involvement in interrogations by the mclusion of pro-con
statements (pp. 429-449), In actuality, I supported the petition resolution and would have
informed Mr. Hoffman of this had he asked me about my participation in this activity. In
my July 2015 statement to the APA Counsel of Representatives included as part of
APA’s online posting of “Responses from those Mentioned in the Independent Report™, 1
fully refuted Mr. Hoffman’s characterization of my role. A true and correct copy of my
statement can be found published by the APA online at http://www.apa org/independent-
review/responses.aspx. The Report was never corrected with regard to this inaccurate
information, not even when a revised version was republished on September 4, 2015.

10, The Report indicates that | was on the selection committee for the PENS Task Force,
serving as a non-voting Board liaison. In actuality, it is the President who selected the
members of the task force, while the selection committee only recommended possible
members. | was the most junior member of the selection committee and, as the Report
states, | was involved substantially less than the others. In fact, with over 1000 nominees,
I had little say in the selection of the task force members and was acquainted with very
few of them.

11. At the time of my interview with Mr. Hoffman, | questioned the accuracy of Dr.
Arrigo’s notes as she was not supposed to take extemporaneous notes. There was an
agreement made by PENS task force members, at the time of the PENS task force. to not
take notes extemporaneously. As | was sitting right next to Dr. Arrigo during the entire
PENS task force, I believe her notes were more likely constructed after the fact due to
this prohibition. Mr. Hoffman simply shrugged off my statement in direct contrast to his
findings and statements regarding the credibility of Dr. Arrigo and reliance on her claims.

[2. Finally, I was shocked most recently to learn that the Report was now being
characterized as an opinion. It was never purported or represented to me to be anything
other than a clear and definitive factual investigation of the events in question. It was not
intended to promote further debate but instead to settle a long-standing and private feud
within the APA, which became public only through the false allegations in the Risen
book. As has been stated publicly, Mr. Risen never even gave APA or those mentioned
in the book an opportunity to deny the allegations he was making. What was a private
internal APA matter became public solely through the repeated attacks of a few APA
members and their work with Mr. Risen.

1 declare under penalty of perjury that the foregoing is true and correct.

Brn S Ao

Barry Antobh )




Swomn and subscribed to before a notary public in the State of Washington, this
14 day of November 2018.

JODI L VEITENHANS N2 3(’} U&tjﬂ ninano
Notary Publj :
State of Washington Notary Public

My Appointment Expires
Jul 30, 2022




Exhibit A

Subject:[DIV42BD] Meeting with Former President and the Board of Directors
Date:Thu, 18 Aug 2016 23:25:49 +0000
From:Resnick, Robert <rresnick@RMC.EDU>
Reply-To:Division 42 (Independent Practice) Board of Directors
<DIV42BD@LISTS.APA.ORG>

The following it accurate to the best of my knowledge and belief:

On Saturday, 13 August 2016, at 9AM at the request of some former APA Presidents, a
meeting was convened with several former presidents and a subset of the Board of
Directors(BOD) along with some staffers. To the best of my recollection, the former
presidents included Pat Deleon, James Bray, Norm Ables, Dorothy Cantor, Gerry
Koocher, Ron Levant, Nadine Kaslow, myself, and perhaps, others. From the Board of
Directors was Susan McDaniels, Barry Anton, Jennifer Kelly, Bonnie Markham, and
perhaps, others. Several staffers were present but did not speak and, some appeared to
be taking notes and, as far as | know, the meeting was not recorded.

Drs. Deleon, Bray and Resnick and others voiced concern and were critical of the way
the BOD handled the Hoffman Report and their “rush to judgement” that left some APA
members, “executive” staff and former presidents hanging in the wind with no recourse
while APA proffered apologies:

From the Former Presidents:

* Before releasing the report the Board permitted Riesner and Soldz (not an APA
member at the time) private access to the Hoffman Report even though it was known
that both had collaborated with Risen of the NYT in his attacks on APA and some of its
members.

eReisner and Soldz continued to make inappropriate demands concerning former
presidents including expulsion, governance bans, redacting awards—none of which are
permitted by APA by-laws. The BOD never made in clear that such demands were not
permitted by association bylaws and rules.

= Asking those targeted in the report to cooperate and discouraged them from
obtaining counsel in advance

= Promises of early access and opportunity to respond to the report of those members
aligned was promised but never came to fruition.



= By remaining silent, the BOD gave tacit agreement to the conclusions not of the
Hoffman Report.

From the Board of Directors:

*Several board members admitted that their actions were impulsive and not thought
through and should have been more forthcoming about details.

* Then President Kaslow said she had written and re-written a resignation letter from
APA several times (though it was never tendered).

* The board acknowledged that the report contains many inaccuracies.

* They seemed to acknowledge there was no evidence that APA officers colluded with
the government.

» There was acknowledgement that while former presidents were repeatedly and
erroneously accused supporting or suborning torture and seeking to weaken the ethics
code, the BOD never attempted to correct those impressions and emained silent.

* Those who named in the report have had no meaningful opportunity to correct or
respond to those allegations.

It was my clear impression that the BOD greatest concern was about fall out and
possible litigation and that precipitated a duck-and-cover mentality. Further, it appears
that the BOD has dug itself into a deep hole with frequent mea culpa. The last bullet
point from the former presidents, | believe, contributed to 42’s concerns about
transparency.

Click on this link to unsubscribe from this list UNSUBSCRIBE

An email will automatically open with "Unsubscribe" m the subject area. Just Send the
message, as is, to unsubscribe from this list.
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EXHIBIT C-2
SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division
STEPLIEN BEHNKE, e1. ai., :
Plaintiffs, Case 2017 CA (05985 B
VS, Judge Hiram E., Puig-Eugo
DAVID HOFFMAN, er. af.,

Defendants :

AFFIDAYIT OF LOULE MORGAN BANKS IN SUPPORT OF PLAINTIFFS®
MEMORANDUM IN OPPOSITION TO DEFENDANTS® SPEC1AL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of North Carolina

County of Moore

1. 1, Louie Morgan Banks, 1Il, having been first duly cautioned and sworn, state the following
based wpon personal knowledge:

2. 1 was first contacted by email by Dr. Nadine Kaslow, the President of the American
Psychological Association (hereinafter “APA™) on December 12, 2014, and asked to assist Mr.
David Hoffinan of the law firm Sidley Austin LEP in his review of the allegations made by
James Risen that “APA colluded with the Bush Admimnstration after 9/11 to promote, support, or
facilitate the use of enhanced interrogation techniques by the CLA and the Defense Department in
the global war on terror.” Attached to the email was a letter signed by Mr. lioffman requesting
niy assistance in his review. On Deceniber 31, 2014, I emailed Mr. Hoffinan and stated [ would
help in any way | could. ! was interviewed by My, Hoffinan and Yasir Latifi in my home in
North Carolina on May 21, 2015, Following the interview, 1 exchanged several emails with Mr.
Latifi and Mr. Hoffiman, and I was interviewed by phone on Jume 19, 2015 by Mr. Latifi.

3. I retired from the Anmy in 2011 but during the time period recounted in the Report of the
Independent Review to APA (hereinafter “Report™), my position was Dircctor of Psychological
Applications for the United States Army’s Special Operations Command (hereinafier
“USASOC™). [n that position | provided cthical as well as technical oversight for USASQC
Psychologists. | was an Army psycbologist trained as a Survival Evasion Resistance and Escape
{hereinafter “SERE™) psychologist and as such provided consultative support and technical



oversight to USASOC psychologists directly involved in SERE training, 1 also provided support
anil technical assistance to non-USASOL SERE psychologists. Additionally, [ functioned as a
consultant to those psychologists assigned to Behavioral Science Consultation Teams
{hereinafter “BSCTs™).

4. My titlc and rolc have been misstated 2 number of times in the Report, giving rise to the
incomrect inference that [ was in a position to spzak on behalf of or make policy for the Army or
the Depanment of Defense (hereinafter “DoD™}, which I was not authorized to do. For example,
the Report {pp. 12, 215, 225-6, 235) inaccurately describes me as: “the chief of psychological
operations for the LI.5. Army Special Opcrations Command and the head of the Army SERE
Trainiag program at Ft. Beagg:” “psychology leader of the SERE school at ¥t. Brage,” “Army’s
Commarncl Psychologist and Chief of the Psychological Applications Directorate in the Special
Operations Command, and who helped run the Army’s SERE school located in Ft. Bragg, NC;™
and “the [U.S. Army Special Operations] Command psychologist with policy oversight for
behavioral science consultation team support Tor all Special Operations Command in support of
pational security issues.” My position was totally distinet from the position of Senjor DoD SERE
Psychologist at the Joimt Personnel Recovery Agency. the agency responsible for all joint
personnel recovery activities on behalf of the Secretary of Defense, including training at the
SERE schools. Curiously, Mr. Hoffman made the exact same mistake o my title as a journalist
on whom he relied made in her articles about my actions.

3. The Repoit (e.2., pp. 264-5) additionally misstates that, while a member of the Psychological
Fthics in National Security (hereinafter “PENS™ Task Force and during my work with APA
post-PENS, 1 was an official rcpresentative of the DoD and had the suthority to set DoD policy.
Meither of these staternents is accurate and both demonstrate az ignorance of the workings of the
DoD. As 2 mid-level emplovee of the Depanment of Defense, [ was never i a position to
formulate Dol) or military policy, Although 1 participated in the drafling and recommending of
policics, 1 did not have decision-making authority to set DoDd policy. | was expected to execute
policics and directives issued by my superior, commanding officers. Also, 1 was not in a position
to officially speak to the media or the general public on behalf of the DoD or U.S. government;
those activitics require official designation, To the extent that [ would publicly refer to existing
policy, it was only as a conduit for statmg or explaining what 15 the policy, Even speaking
publicly about my work duties required permission.

6. My specific work with the PENS Task Force to create guidelines for psychologists involved
in interrogations was as a subject matter expert in the psychology of interrogations. At no point
during my work with the APA task force was 1 given any additional authority to speak for the
Dol or to make DoD policy. My attendance at the task force meeting was as an independent,
individual psychologist. T was there on my own volition, not on behalf of the Army, was dressed
in civilian clothes, and 1 was not compensated for my work on the task force, [ explained all of
this to Mr. Hoffman during my interview and communicated it to him in emails as well.

7. The Report (pp.37. 396) mischaracterizes me as deleting email communications, destroying
records, and attemipting to conceal the fact that [ was collaborating with the Director of the APA
Ethics Office, Dr. Stephen Behnke. In fact, during my work as a subject matter expert, there
were times when [ was indeed concerned that my communications could be inaccurately



perceived as speaking on behalf of the DoD or the U.S, Government. | therefore agked that a
very few of the many cmails we cxchanged be treated confidentially and not be shared in order
to prevent this misperception. As a government ermiployee who had been given permission as an
independent, individual psychologist to provide subject maiter expertise to the APA and to
utilize my government email account. at no point did [ bave the capability to delete my emails
from the government server being used. Also, it is my understanding that during the
investigation, a third-party vendor was mred 1o image Dr, Behke’s hard drive and would have
retrieved any deleted emailg had they existed. I was never asked in my interviews with Mr.
Hoftman about deleted cmails or if | was attempting to conceal my work with Dr. Behnke or
anyone elsc.

8. The Report mischaracterizes and distorts wse of the terminology “safe, legal, ethical and
effective™ to describe the peneral appreach vsed to determine appropriate interrogation
techniques. [t states (p.18):

The framework——interrogation practices must be ‘safe, legal, ethical and
effective’ {*SLEE")—was touted by Banks as a safeguard that would somehow
insurc the humanc treamment of detainees. In reality, however, it was a
malleable, high-level formula that easily allowed for subjective judgments to
be made, including by people such as Banks who interpreted the fonnula to
permit stress positions and sleep deprivation in some circumstances.

1 spent conswderable time and effort in my interview with Mr. Hoffiman explaining that, while
there was nothing that would absolutely erswre fully humane tweatment, this framework was
uscful for thinking about an interrogation plan and working towards the goal of fully humane
treatment. Only after a potential technique was determined to be safe. legal and ctiiical would it
be further considered, and only then would the question of effectivencss of the technigque be
evaluated prior to determining whether to utilize the technique or not. This approach was in no
way intended to enable subjective judgments that allowed for inhuman or abusive techniques,
and it wonld not enable stress positions and sleep deprivation, which were not permutted. To do
so would violate US Law, including the Geneva Conventions and the Convention Against
Torture, a point [ discussed in detail with Mr, Hoffman, The Report (pp.18. 66, 261, 263, 288,
300, 307) mischaracterizes my position when it repeatedly and inaccurately desenbes me as
interpreting the framework to permit stress positions and sleep deprivation.

9. As part of my military responsibility in the aforementioned role in the aftermath of abuses at
intcrrogaiion sites posi-9/14, 1 was asked to assist in drafting recommended policies to prohibit
abuses and to requure the reporting of any abuses of which people were aware. Mr. Hoffiman did
not ask me about these activitics, although | did describe to him my work preventing abuse and
my support for DoD’s adherence to the Geneva Conventions and Army Regulation 190-8, which
specifically prohibits abuse. This information was omitted from the Report.

10. In addition, | worked with the Anny’s Inspector Gieneral to investigate and recommend how
best to prevent abuses. 1n fact, | assisted m the writing of the Army Inspeetor General's report,
issued in July 2004, on detainec operations in lraq and Afghanistan, The report listed all of the
provisions of the Geneva Conventions that applied to interrogations and detainee operations,



including, for example, “Injo degrading treatment.” And, at the time of PENS, | was providing
subject matter expertise to the Army on a revision to the Army Field Manual. [ consulted with
the staff of the Judge Advocate General's (JAG) Office on numerous occasions to ensure the
applicability of Article 3. Mr. Hoffinan did not ask questions to elicit information about my work
to prevent abuses.

11. The Report repeatedly confuses policies applicable to the DoD with those applicable to the
Central Intelligenee Agency. It also fails to recognize the way various DoD) directives and
instructions imterlock with theater and local policies and that locul policies may be more
resirictive than those issued at the DoD level. (Repord, pp. 124-i52) In fact, the importance of
local policies wag intentionally and clearly reflected in Statement Four of the PENS Guidelines
that 1 and the other task force members dratted. Although the Report (p. 273) cites language from
Statement Four, it ignores the language that expressly creates an obligation to "follow the most
recent applicable regulations aad rules,” inchuding the regional policies in Afghanistan, lraqg, and
Cuba. Mr. Hoffman ncver addressed the issue of local policies with me during iy interviews, A
true and correct copy of PENS Statement Four is included in the Report’s binders and can be
found at hitp://www apa.org/independent-review/binder-5.pdf, PDE p. 731,

12. 1 assisted in the drafting of local policics as ordered by Commanders, policies which
prohibited stress positions and sleep deprivation. Sleep deprivation was never am approved
technique at any detention facility. Some stress positions (2.g., push ups) were atlowed for a
period of six weeks or so in late 2002 and carly 2003, but then quickly, again prohibited by local
pelicics. Sleep adjustment is distinct from sleep deprivation.

13. The Report (pp. 274-275) also misleads the reader to belicve that the DoD members of the
PENS Task Force did not want the Geneva Conventions to apply (Hoffiman Report, pp. 274-
275). I took the position at the meeting that the relevant (Geneva Convenhons definitely apphed.
in a March 1, 2015, email' to Mr. Hoffiman, 1 specifically indicated my belief that the Geneva
Conventions had always applied to interrogations, despite disagreements at higher levels of
government. This infonmation is emitted from the Report.

14. When Mr. Hoffiman interviewcd me on May 21, 201 5, [ asked ham if he bad vet been able to
answer the question raised by James Risen’s allegations and posed by the APA Board—whether
the APA colluded with the Bush Administration after 9/11 to promote, support, or facilitate the
use of enhanced interrogation techniques by the CIA and the Defense Department in the global
war on terror.  Mr. Hoffman told me he determined that the answer 0 that question was, "no.”
He then then added, “We are looking at other things,” but did not cxplain further.

15, Prior to my interviews, |1 had not been made aware that the scope of the mvestigation was
becoming substantialiy larger than what had been described 10 me by Dr, Kaslow, or what Mr.
Hoffiman himself had stated in his earlier emails. Additionally, [ was led to expect that the review
process being under taken would be an objective review and that Mr. Hoffman was serving as an
independent, neutral and objective third party in conducting the review. 1 was not given any type
of Upjohn warnings and was not adviscd that the investigation could be adverse to my interests.

' A true and correct copy of the cmail correspondence is attached bereto as Exhibit 1.



L& During my interviews, | provided reference to knowlcdgeable people with whom Mr.
Lloffman could further investigate key ethics issnes and the activitics of BSCTs. | strongly
suggested that he speak with Lt, Gen. (Ret.) Eric Schoomaker, and Lt. Gen. (Ret.) Kevin Kilcy,
both former Army Surgeons General, who would be able to provide first-hand imformation about
the ethical analysis undertaken to support the definition of the BSCTs” role in the interrogation
process. Mr. Hoffinan stated via an email to me, “['mt going to be reaching out to General Kiley
to request 2 meeting with him. It would be very helpful to our investigation if we can talk with
him.” He also agreed that it was a good idea to talk with Lt. Gen. Schoomaker, vet Lt. Gen.
Schoomaker was never contacted. Had he been, he would bave provided information about
interrogation policies actually in use ar the time of the PENS Task Force meeting that
contradicted Mr. Hoffinan's characterizations of those policies.

17. Following my interviews, [ was never notified by either Mr. Hoffiman or the APA that the
Report had been completed and was about to be published. Addittonally, I was never given an
opportunity to respond to the accuracy of the report and the accysations againgt me prior to the
Report being published, nor was 1 ever informed that an errata sheet to the Report was being
prepared after the Report was published. Along with Plaintiffs Dunivin, James and Newman, |
objected to the contents of the Report in a post on APA’s website on July 31, 2015. A true and
correct copy of the comments can be found on APA's public website at
hitps:/tinyurl.comiy3vwdubz. None of these objections were included in the errata or revised
version of the Report that was published on September 4, 2015.

18 At the time the Report was published, 1 was long retired from the military, 1 did not hold
public office or public employment, and wag not cngaged in any public service. Nor did I nse my
status as a retired military officer to put myself in the public cye or attetnpt to influcnce public
policies. 1 became the subject of public attention only because of the actions of the critics and
APA and what was written in the Report, not because 1 sought public exposure. In addition, T did
not have access to the media to rebut the allegations made against me in the Report, and the
objections that [ and Plaintiffs Dunivin, Jamces, and Newman posted on the APA public website
received no media coverage i contrast to the overwhelming coverage received by the Report
and its allegations.

19. The Report’s mischaracterization of my position regarding safe, legal, ethical, and effective
ferrogation techniques, Mr. lloffiman’s disinterest in the existing local policies in place at the
time period in question, and his disinterest in my work to prevent abuses led me to believe that
he had a preconceived outcome in mind for which he used the review process to support and
confirm,

20. As a result of the mischaracterizations and false statements about me in the Report and the
events that have followed its publications, my reputation was severcly damaged and my source
of income as an operational psychologist was significantly hurt. 1 worked tirelessly during my
carger 10 establish a training and practice model that operated completely within not only the law
and the ethical standards for psychologists, but alse in a mannct that placed the safety of
detainees above alt else. This was all turned on its head by the Report.



I dectare inder penalty of perjury that the foregoing is true and correct,

ouie Morgan Banks
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EXHIBIT 1

From: Morgan Banks [miailto: DocMB@aol.com|

Sent: Sunday, March 01, 2015 5:50 PM

To: Hoffman, David H.

Subject: Documents & Questions relevant to the PENS Report Investigation

Mr. Hoffman,

I have taken the liberty of listing the specific requests for documents below, along with my initial
responscs. More detailed infonmation may follow once 1 have the ability to scarch the paper
documents in my office. | need to be clear that all of the documents that I am providing you are
my own, and are not, unless otherwise verified, US Government policy. Much of what | worked
on during this time may have become Government policy, and in the cases 1 am able, 1 will send
vou a link to download those documents from the US Govemmment directly. Some of what | am
sending you will be working documents.

Any dopuments related to the PENS Task Foree, including documents relating to {a) the idea of creating
such a sk furve, (B) the planning and preparation for the task foree, (¢} the selection of task forge
members, (d) the formation of te task force. () the meetings of the task force {including meeting notes
and agendas), () the drafMng and disseinination of the sk torce report (including sny drafts or commends
on drates). and (g} subsequent discussions and follew up actions relanng 1w the report.

Here are the docwments T have been able to find on my personal computer. As a point of reference, vntil
the establishment of the PENS TF, I did not have any relutionship with APA. I was a colleague and
friend of several Aty Officers who were associated with APA, but from 1996 until 2008 I wasnota
membear of APA. [ left the APA in 1996 because I viewed their behavior as ipappropriate for an Army
Officer, and potentially unethical. (At that time they retused to allow the US Military to recruit at their
convearion o in their publications. }

The first five are documents that you may already have, and they include my comiments and suggestad
changes, and should be self explanatory. [ have astempted to simply copy them without changing the date
from the last time [ modifiad the document. The next document is one that I intended to send to the
president of APA. T wished it to be reviewed by my Public Aifairs Office and my buss, becanse my
position had the potential effect of implying consent by the US Army Special Operations Command, and
to the best of my knowledye, [ do not belteve that T was able to get it reviewed in a timely manner, and [
decided not to send it. Because Tam not completely sure if I sent it o7 not, | have included it here. The
next document. conceming the implementation of the Petition Resolution, is attached along with my
comments, Next is a memo that 1 sent, along with the previous document, to a large number of Army
psychologists. [ beligve it is self-explanatory. The next document is self-explanatory, and it is one that I
also sent 1o a large group of Army psychologists. As you can see, | signed it without my renk oz position,
for obvious reasons, and was written after I rejoined the APA.  For some reason, this mermo appears to
be mislabeled, but I have attached it as 1 found it. Although so labeled, it was NOT a letter to Dr. Brzy.

Any documents thar pre-date 2009 relating to the role of psychologists in nationat security mrerrogations,
including any docutnents (such ds notes or emails) relating te any diseassions or cotrespondence on this



wopic with anvone affiliated with the APA (whether Board members, management, staft, or otherwise), or
with mititary, CTA, or other goverttment officials;

Again, gince | had sume responsibility for overseeing the training of psychologists to support
interrogation und detention operations, and T was an active duty ofticer at the time, this would include
many emails that I sent over a several year time pericd. Almost all of those emails were sent on official
Dol email systems, and [ ao longer have access to those emsils. Some of these emalls have made it into
at least one major Senate report, and 1 understand you have a copy of that report. In addition to my
emails, this report discusses in detail facts and observations and interviews that were declassified and T
wtn discoss.

During the time period in question, T was involved in a tremendous number of discussions within the DaD
at all levels, up to the Surgeons General, having to do with the use of psychologists to support
imterrogations. At no time was APA involved in these (primarily ¢lassified) discussions. The only
question that we addressed in these meetings that concerned APA had to do with whether or not our work
was consistent with the APA Code ol Ethics. Both Surgeons General that T worked with on this topic
were emphatic that all ethical standards be followed. Lisutenam General Kiley even spoke to the
leadership of APA on this, in a completzly open forum. The ethics counselor ([ cannot remember his
exact title) who provides ethical consultation for the Army Surgeon {General often attended such
meetings, and directly observed the training that we established.

Many of the docutnents I have either included or recommended that you retrieve demonstrare the positive
benefits of utilizing pswvchologists in the role of supporting national security interrogations. At this point,
the evidence appears to be quite conclusive thai there have been an extremely low rate of hkely
inappropriate (much less itlegal) behavior by psychologists in these roles within the DeD, and a wniform
finding among all the reports that have been conducted, that theit presence has increased the safety and
effectivensss of these mterragations.

If you do not already have the following documents, | recommend that you remieve them.
The 2004 DAIG Detainee Operations Inspection Beport;

http:waww | amm, ediy’humanrts/ OathBetraved/Mikolasthiek %2 0Report .pdf

Although such documents have corporate anthors, I had significant responsibility for pages 16-22,
Finding 2.

The 2005 Martinez-Lopez Report.

cs/1 55119854/ Final-Report--Assessment-of-Detainee-Medical-
Dperatmm‘fur»OEF GTMO -AND-OLF-Office-of-the-Surpeon-General-of-the- Armiv- 1 3-Apr-
2003

or

http Awww 1 omn.edu/himanrts/OathBetraved/ A rmy %2 0Sureeon®y 20General %20 R eport. pdf

Page 1-% gives their recomunendations concerning peychologists supporting interrogations,

The 2008 Church Report, Review of Department of Defense Detention Operations and Detainee
[nterrogation Technigues, can be retrieved here:



hitp:/iwww.dod. mil/pubs/foi/operation_and_ptans/Detainee/Church_Report pp353-3635.pdf

Page 355 and 359 covers Psycholopy Suppernt of Interrogations.
I was ubie to refrieve the entire document (redacted) here:

htips:Henwikipedia.org/wikiFChurch Report

Finally, in 2009, thc Review of the Department Compliance with President’s Executive Order,
often referred to as the Walsh Report, can be found here:

hitpfrwww.defense cov/pubs/pdfs/ REVIEW OF DEPARTMENT COMPLIANCE WITH PR
ESIDENTS _EXECUTIVE ORDER_ON _DETAINEE CONDITIONS OF CONFINEMENTa,
pdf

Pages 59-66 contains a Strong Recommendation on the nse of psychoiogists in interrogations. These
recommendations are the result of a detailed myestigation of the treatment of detainzes by the current
administration, and resufted in the stroogest possible recommendation that this work continue,

The finaf decument that you must have for review, is OTSG/MEDCOM (Office of the Surgeon

Gengral/ Army Medical Command) Policy 13-027, Behavioral Science Consultation Policy, dated R MAY
2013, This is the latest, although there have been three of these promulgated since 2006, with minor
changes each time. Although this document is not classified, I am vnable to find a publically available
copy for your review. If you do not have a copy, you may need to tile a FOIA request 10 getit. 1 will
artempt to see if' I can get one sent to you through formal channels without the necd of s FOLA.

Any documents telaled to conferences or meetings spopsored, orgamzed, or hosted by APA berween 2001
angl 2005 whete une ol the topics w be discussed was interrogations, educing information, or deception
detection.

I believe 1hat [ had a small presentation at ane of the large APA conventions (completely open to the
attendecs at the convention) that discussed some of the unclassified issues. [ was one of severzl
speakers, T cannoet remember which vear it was, but [ will arterapt to look it up in the corvention books
when [ return t¢ my office. [ have looked, but cannot find a copy of the slides I used. I will continue w
look, but they are likely not with me on my personal computer. Again, this presentation would have been
open to any who attended the convention,

Amy documents relating to the 2002 revigions to the APA Ethics Code (such as documents relating to the
meatings, discussions, and dratt revistons of the Ethics Code Task Force) that have any bearing on
psychologists” participation in nterrogations; and

Any documents refating to resolutions, petitions, or referendums considered or acted on by the APA
Counc! ot Representatives on this subject matter {tom 2005 te 2009

The only documents 1 can find that are responsive to this are attached or linked above.

For what | hope are obvious reasons, I have not included any documents that relate to the
CIA, or any non-DoD organizations, as any actions they may or may not have taken were
not known to me at the time, nor even if [ had known of them, would they have been
relevant to DoD} operations in this area. The most relevant document that [ used when this



support was first instituted, was the Army Regulation 190-8, (copied verbatim in the
regulatory guidance of all uniformed services) which translates the Geneva Conventions
Relative to the Treatment of POWs and Civilian Internees into specific guidance. Although
there has certainly been a tremendous amount of legal discussion on the status of curtently
held detainees, [ have always assumed and taught that Common Article Three applies, and
that the Uniformed Code of Military Justice (which contains punishments for assault and
for battery) also applied during the period in question. It was always a foundation for all of
my discussions on this topic, and fer all the discussions to which | was a party, including
those of the PENS TF. Here is a link the AR 190-8.

hup:/fwww.apd.army mit/pdifiles/ri90 S.pdf

Finally, ] apologize for adding what may be decuments not directly relevant to the
questions you are asking. In my opinion, they document the fact that with very minor
possible exceptions, the DoD psychologists supporting interrogation operations have
performed admirably, both within US law, and within the Ethical Standards of the
American Psychological Association, both before and after the revisions.

Morgan Banks
L. Morgan Banks, Ph.D.

Operaticnal Psychology Support, LLC
{910} 528-6990
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EXHIBIT C-3

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, et. af., i
Plaintiffs, , Case 2017 CA 005989 B
VS, s Judge Todd E, Edelman
DAVID HOFFMAN, e, al., : Initial Conference
: Feb. (TBD), 2018, 9:30 AM
Defendants 3 Courtroom 212

AFFIDAVIT OF DONNA BEAVERS IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS® SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Ohio )
) ss;

CountyofE g:,_\[“ﬂ[][;j_, )

1. I, Donna Beavers, having been first duly cautioned and swarn, state the following based upon
personal knowledge:

2. | was employed at the American Psychological Association (APA) for approximately 32
years, from March, 1982 to September, 2014. | worked in the APA Office of General Counsel as
the Staff Liaison to the Committee on Legal Issues (COLI) for 24 of these 32 years, beginning in
1990.

3. The Independent Review Report to the APA (hereinafter “Report™) discusses the activities of
COLI that occurred primarily during 2007 to 2009 and, in doing so, mischaracterizes both my
work and the work of COLI during that time. To begin with, in discussing APA governance
activities related to the 2007 moratorium resolution to the Council of Representatives, the Report
identifies me inaccurately as the “COLI representative” (Report p. 420). My position was not as
“representative” of COLI but. rather, 1 was the staff person in the Office of General Counsel
providing stafl” support to the committee. This responsibility entailed supporting COLI in all
areas of its work, such as assisting COLI to analyze psycho/legal issues that came before
association governance groups; helping organize professional meetings and write educational
materials on psycho/legal issues; consulting with COLI on the development of amicus briefs; and
assisting in the development of COLI meeting agendas, minutes, status reporis, and
informational materials regarding COLI.



4. More egregious is the Report’s mischaracterization that the APA Director of Ethics, Dr.
Stephen Behnke, inappropriately influenced COLI’s position on a proposal to amend the APA
Ethics Code. The Report, on p. 455, states:

Although Sidley has found no documentary evidence proving that Behnke
influenced COLI's position, it seems likely that he swayed COLI to take the
stance that it did. Behnke engaged in a pattern of using COLI, among other
governance committees, to obstruct member-initiated actions that he
opposed, [footnote omitted] recognizing that COLI as a body was generally
risk-averse and staffed by individuals who complied with the APA agenda.
Given COLI's generally protective attitude and the strong similarities
between COLT’s objections to the proposed revisions and those raised by the
Ethics Committee in its initial response in September 2005, it seems
extremely likely that Behnke influenced both Commiitees in their stances
against the proposed Standard 1.02 revisions.

This statement displays a total disregard and lack of understanding of how COLI arrived at
positions on issues placed before it.

5. COLI was comprised of individuals with substantial experience and knowledge of the
relationship between law and psychology and who, in my experience, expressed their positions
in a clear, strong, and independent fashion. The members of the committee consistently and
deliberately applied their law and psychology expertise to issues for which the committee’s
recommendation was requested. Moreover, COLI is composed of members who have forensic
experience. Many are lawyers in addition to being psychologists and are thus sensitive to risk
management considerations. To conclude in the absence of any evidence that Dr. Behnke, a staff
person with no staff responsibilities or connection to COLL “swayed” the committee’s position
ignores the realities of the deliberative and independent nature by which COLI worked. I was not
contacted or interviewed during the Independent Review, Had I been, | would have described the
work of COLI as articulated above. The Report also does not include reference to any discussion
with other Office of General Counsel staff (Jesse Raben, Ann Springer, and Nathalie Gilfoyle)
as to how COLI functions. These are individuals who personally observed and were familiar
with the committee’s work, Moreover, the Report does not list as a witness any individual who
was on COLI during the time period of COL] activities discussed in the Report.

6. Additionally, in describing Dr. Behnke's actions during the moratorium resolution process,
the Report (p. 421) states, “When Behnke forwarded the letter to Gilfoyle, Farberman,
Strassburger and Beavers, he did not disclose that he had drafted the letter under [Ethics
Committee Chair] Deutsch’s name.” This statement incorrectly creates the inference that it was
inappropriate for Dr. Behnke not to disclose to other APA staff that he had drafted the letier for
his chair. In fact, the immediately preceding sentence makes clear that the committee chair had
approved Behnke's letter. (Report, p. 421) It was customary practice for APA staff members to
draft correspondence for governance members. There was nothing inappropriate or improper for
stall members to distribute such correspondence, following governance review and approval,
without indicating that staff have been involved in the drafting process. In this passage and



others, the Report leaves out this critical piece of information.

I declare under penalty of perjury that the foregoing is true and correct.

| WJ (ﬁ galid
Donna H?avers (J v

Sworn and subseribed to before a notary public in the State of Ohio, this L&I_— day of

VML__H

Notary Public

December 2017,

“\IHIH“

x e
ATrE of Yo
"ot
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EXHIBIT C-4
SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division
STEPHEN BEHNKE, er. al.,
Plaintiffs, Case 2017 CA 005989 B

Judge Hiram E. Puig-Lugo

-

VS,

DAVID HOFFMAN, er. al.,

s a8 s w8 W

Defendants :

AFFIDAVIT OF STEPHEN BEHNKE IN SUPPORT OF PLAINTIFFS®
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO DISMISS
UNDER D.C. ANTI-SLAPP ACT

State of California

County of San Diego

1. I, Stephen Behnke, having been first duly cautioned and sworn, state the following based
upon personal knowledge:

2. 1 was Director of the Office of Ethics at the American Psychological Association (APA) from
November 2000 through July 7, 2015.

3. Based on communications from Mr. Hoffman at the outset of being interviewed, 1 was led 1o
expect that the review process being undertaken would be an objective review and that Mr.
Hoffman was serving as an independent, neutral and objective third party in conducting the
Review, the sole purpose of which was 10 uncover facts.

4. 1 was not given any type of Upjohn warnings and was not advised that the investigation could
be adverse to my interests. | was not informed that the scope of the review had been extended
beyond the APA Board of Director’s November 2014 resolution, despite me asking Mr. Hoffman
and his Sidley colleague Danielle Carter explicitly about the scope of the investigation during the
interview process.

5. The sole direction | received from the APA General Counsel, Nathalie Gilfoyle, regarding the
investigation was to cooperate and be truthful. During the investigation the APA General
Counsel led me to believe that she was assisting me in my presentation of evidence to the Sidley



team, and she suggested that APA would be claiming privilege over documents or statements |
was providing to Hoffman and his team that Ms. Gilfoyle had reviewed

6. In February 2015, while the Hoffman investigation was taking place, | collaborated with
Nadine Kaslow 10 offer a workshop at a university in California. During my interactions with Dr.
Kaslow at this workshop, she stated that given her longstanding relationship with me, she would
recuse herself from any Board personnel action regarding me following the release of the Report
of the Independent Review (hereinafter “Report™) were the Report to implicate me in
wrongdoing. This statement surprised me because Dr. Kaslow had been significantly involved in
many of the events under investigation and thus herself would likely be implicated in any

purported wrongdoing.

7. All the more surprising was Dr. Kaslow’s statement to me at this workshop that APA should
issue an apology because, she explained, in her experience “apologies can make things better.” |
could not understand why Dr. Kaslow would mention APA issuing an apology. given that the
mvestigation was not complete and there was no reason to suspect any wrongdoing. 1 was
especially puzzled by Dr. Kaslow's statement regarding an apology because in our many
conversations over the years, when Dr. Kaslow served on Council and as APA president and was
thus significantly involved in the events under investigation, Dr. Kaslow had never shared with
me even a suspicion of wrongdoing regarding the matters that were now being investigated.
Nonetheless. during these conversations in California, Dr. Kaslow stated to me multiple times,
“Heflman is going to find something.”

8. Over the course of the Independent Review, Dr. Kaslow and 1 were in touch on multiple
occasions. Among other topics, we discussed the ongoing investigation. Dr. Kaslow stated that
she was in “constant” contact with Mr. Hoffman and that some of these contacts were occurring
in the late evening and carly moming hours.

9. While the Review was taking place | met with the APA General Counsel in her office w0
discuss whether APA staff. including myself. should retain personal counsel for the
imvestigation. Ms, Gilfoyle stated to me that it would “look bad” if APA stafl’ were to retain
personal counsel for the investigation. I understood this statement to mean that APA staff should
not retain counsel during the investigation because the appearance it would give of potential
wrongdoing would reflect negatively on APA. At no point in this meeting or at any other time
did Ms. Gilfoyle raise or demonstrate any concem with me regarding the potential effect of the
investigation on me or any APA staff member in regard to our individual careers.

10. Around June 2014, APA requested and obtained a legal review/analysis regarding a new
Council of Representative business item, sponsored by individuals who had been highly critical
of APA’s position on interrogations, including Jean Maria Arrigo. (Report, p. 7) The legal analysis
pointed out the flawed nature of the legal analysis done by the APA critics, including their incorrect
historical timeline and stated that the legal opinions they were relying on had been withdrawn. The
Report's failure to mention this legal memo was especially surprising to me given that Mr.
Hoffman considered Jean Maria Arrigo a highly credible witness for his Report and this legal
memo indicated a flawed and inaccurate understanding of key legal issues related to matters on
which she was purported to have expertise. (Report, p. 264)

(28]



11. I was part of an extended discussion with the APA Office of General Counsel regarding
whether to release this legal memo to APA critics. APA did release the memo. At that point Ms.
Gilfoyle instructed staff that the opinion should not be considered confidential or privileged.

12. The Report ignores that fact that Dr. Arrigo, whom the Report describes as a prominent APA “ecritic,”
(Report, p. 7) was well informed that the PENS Report placed strict constraints on psychologists. Dr.
Arrigo’s handwritien notes from the PENS meeting (Report, Binder S pdf p. 740), clearly states that from
its very first draft, the PENS Report incorporated local policies (Afghanistan, Irag, and Cuba) that had
recently been revised.

13. The Report (p. 115) mischaracterizes the 2002 APA Ethics Code when it describes the Code
as deficient. The Report ignores the standard among national psychological associations on the
relevant issue. This mischaracterization further contributes to the Report’s inaccurate narrative
that APA was attempting to curry favor with the military. The Report stated regarding the 2002
revision of the APA Ethics Code that it was:

a striking oversight not to grapple with concerns about the Nuremberg defense
when drafting a sentence ostensibly to resolve confusion and uncertainty about
choosing between legal or organizational mandates and ethics. This is ¢specially
the case when one or both of these standards specifically dealt with and sought to
incorporate military and law enforcement commands, the very kinds of mandates
used as a defense in the Nuremberg Trials.

Contrary to this mischaracterization, | provided Mr, Hoffman an article T had written on the topic
of national psychological association ethics codes that indicated APA’s code was highly
consistent with how numerous other psychological associations addressed conflicts between
cthics and law in their ethics codes. Despite Mr. Hoffman’s assurance to me during ocur
discussion that the investigation would “go broad as well as deep,” meaning it would examine
how other psychological associations dealt with this issue. the Report omits any discussion of
other national codes of ethics for psychologists, leaving the false impression that APA’s code
was unusual or out-of-siep with customary practice among national psychological associations,
which it was not.

14. 1 provided a letter to the Sidley interviewers that APA had sent to the Washington Post that
criticized a high Bush administration official for appearing to support torture. I explained the
history of the letier to Danielle Carter and informed her that the letter provided clear evidence
that | and others at APA had no intent to collude with the Bush Administration to support
abusive interrogation techniques. The Report makes no mention of this letter to the Washington
Post despite that it is clearly contradictory to the Report’s narrative. In fact, during my interview
Ms. Carter was immediately dismissive of the letter’s significance, stating that it would not
“satisfy the critics.” a response that surprised me, as | was unaware and had not been informed
that satisfying APA critics was as a goal of the investigation.

15. The Report ignored the argument by a well-respected and prestigious scientific journal,
Nature, in support of APA’s position on interrogations. | provided Mr, Hoffman a copy of this
editorial, which stated that APA had taken a “responsible™ position on the issue of interrogations



and made no reference to public relations or support of the Department of Defense as
underpinning or even related to APA's position, as the Report erroneously argued regarding
APA’s position. (p. 210)

16. Consistent with the Report’s continual mischaracterization of me as inappropriately
supporting only the military psychologist’s interest, the Report (p. 289) inaccurately stated that |
removed a statement from a draft of the PENS report in response to a concern by Morgan Banks.
I explained that the sentence in question was removed from a draft of the PENS report because
of an objection from researchers that comparing research to interrogation was inapposite and not
appropriate for the PENS report. | stated to Mr. Hoffman that the removal of this sentence was
not the result of objections from the DoD members of the PENS lask force. | showed Mr.
Holfman drafting notes that supported my position.

17. The Report wrongly implies that | did not want to include prohibition on specific techniques
of interrogation in the PENS report because | wished to allow certain abusive techniques such as
sleep deprivation and stress positions. In faet, 1 had explained to Mr. Hoffman that APA's
approach to writing ethics rules was not based on prohibiting detailed, specific behaviors. but
rather was based on a more general level so the rules could be applied in the myriad situations
that psychologists face. The Report actually quotes an ethics committee member, Neil Massoth,
as making the very point | was making (Report, pg. 311, fo. 1378):

As Massoth wrote: “We do not need incorporated in our cirrent Code or any
code a list of prohibited activities (e.g.. one must not give the Rorschach,
conduct EMD, ete.). The prohibition regarding sexual intimacies with clients is
the only prohibition that we need.

This general (as opposed to specific) approach to writing ethics rules notwithstanding, |
subsequently came to believe that imcorporating a prohibition on specific techniques of
interrogation into APA policy was appropriate for reasons that | explained to Mr. Hoffman. The
Report nonetheless made a blanket, factual statement that my assertion regarding my evolving
position was “incorrect.” The fact that both Dr. Banks and | were comfortable that stress
positions and sleep deprivation were included on a list of prohibited interrogation techniques in
two Couneil new business items (2007 and 2008) directly refutes the Report’s conclusion that we
were colluding to allow these techniques.

18. The Report additionally mischaracterizes my position the “safe, legal, ethical. and effective”
framework enabled the use stress positions when it incorrectly states (Report, p. 301):

Behnke struggled to respond to which types of stress positions, each with
varying levels of pain 1o the detainee, would be considered “safe.” His
response shified to the effectiveness point—technically an incorrect approach
since a psychologist was supposed to have gone the four terms in order—
where he noted that, even if a particuldr position was safe, it likely was not
effective. (emphasis added)

| explained to Mr. Hoffman that a technique must meet each of these four requirements to be



permissible and indicated that 1 kmew of no research whatsoever that stress positions were
effective techniques of interrogation. 1 stated to Mr. Hoffman that 1 would rule stress positions
out on this basis alone, as was entirely appropriate to do under the four-fold framework and was
the most expedient manner of applying the analysis. The Report did not include this information.

19. The Report mischaracterizes my position on torture when it asserts that | recommended
against making a blanket statement in an APA communication that torture is not effective
because 1 was concerned that the DoD members of the PENS task force would not want APA to
make such a statement. (Report, p. 315) | explained to Mr. Hoffman that APA is a scientific
organization and as such cannot make categorical, empirical statements without supporting
research—which is the reason | used the word “empirical” in the email the Report cites in
making this erroneous point. [ stated 1o Mr. Hoffman that my position on this point was
buttressed by discussions with people in the APA Science directorate, not by concerns of the
DoD members of the PENS task force. The Report omits these points.

20. The Report indicates that | did not pursue a case book in order to continue ensuring latitude
for abusive interrogation techniques to occur. (Report, p. 341-342) | explained to Mr. HotTman
that the directive from Council was for the Eithics Committee—not ethics office staff—to write
the case book. The Report confuses the role of governance and staff. In addition, in its
discussion of the case book the Report ignored a fact that Mr. Hoffman and 1 had discussed,
namely, that | supported a prohibition on specific techniques in 2007 and 2008 Council new
business items, a fact that contradicts the Report’s argument about the case book.

21. The Report (p. 367) stated that “Behnke continually shared APA’s confidential internal
discussions and strategy with his DoD) contacts, and relied on them to help him direct future
APA strategy discussions,” During my discussions with Mr. Hoffman he acknowledged that
none of my exchanges with Morgan Banks involved disclosing information that had been
identified as confidential. The Report did not include this information and leaves the inaccurate
impression that | was disclosing confidential information to Morgan Banks as part of a collusive
enterprise.

22. The Report (p. 393) incorrectly stated that 1 imtentionally hid my involvement in certain
events in order to conceal my relationship with Morgan Banks and cites an example with
Morgan Banks in a misleading fashion to ignore my true motivation and purpose. | stated to
Hoffman on several occasions that the issue of psychologists and interrogations had become
highly contentious and taken a deeply personal turn again me. The Report itself acknowledged
the contentiousness of the issue (p. 72). | stated to Mr. Hoffman that on certain occasions I
believed that mere knowledge of my presence and/or involvement would complicate an issue and
thus at times | chose to not make my presence or involvement known,

23. The Report (p. 396) leaves the erroneous impression that | coordinated with Morgan Banks
to intentionally conceal email exchanges between the two of us. | stated to Mr. Hoffman that |
retained communications on my APA server so that he would discover any emails that would be
relevant to his investigation because they would be on the computer he had imaged. In direct
response to Hoffman's objection that I could have deleted emails, | stated that he would find any
emails he was looking for relevant to his investigation because they would be on my computer.



On my hard drive was a file that 1 intentionally retained labelled “Deleted.” which ¢ontained my
deleted emails. The Report did not include this information. nor did it state that Mr. Hoffman had
hired a forensic IT group for the specific purpose of imaging the computers of APA staff,
including me, and analyzing data from our computers for the investigation.

24. The Report (p. 405) paints a picture that T secretly collaborated with Morgan Banks by
working only on behalf of military psychologists. T told Mr. Hoffman that I had also assisted
Council members in drafting resolutions that took a very different position than the military
psychologists wanted, The Report did not include this information.

25. The Report (p. 455) significantly mischaracterized a comment | made, namely, that I had
been “a hittle bit bad.” in a communication with Dr. Steven Reisner, an APA member. The
Report erroneously stated that the comment demonstrated 1 “consciously played sophisticated
games with language, and used [my] ability to parse words to [my] advantage in delaying the
revision of Standard 1.02.” In addition, the Report inaccurately stated that this comment was an
acknowledgement of my “manipulation™ of Dr. Reisner’s language. Had Mr. Hoffiman asked me
about this comment, which he did not, T would have told him that I made this comment because |
had allowed my personal feelings of frustration about a member to appear in an email exchange
with that member.

26. The Report (pg. 37) leaves the false impression that | had provided inconsistent information
regarding payments for Department of Defense ethics workshops. [ provided Sidley interviewers
comprehensive information regarding these payments, which demonstrated that all monies from
the workshops went to APA and were handled in an appropriate, professional. and timely manner
in response 1o an administrative error made by the Department of Defense.

27. In 2013 and 2014, Dr. Jennifer Kelly served as hiaison from the APA Board of Directors to
the Ethics Committee. At its November 2013 meeting. the Ethics Committee chair and the Ethics
Office staff investigator briefed the Ethics Committee on the decision to close the John Leso
ethics matter. Dr. Kelly was present at this meeting, She did not raise any objections to the
cloging of the Leso matter or the manner in which it had been handled. Following this Ethics
Committee meeting, a decision was made with Dr. Kelly that the Board of Directors would be
briefed on the Leso matter closing. Dr. Kelly took the lead in working with the Ethics Office
staff to organize this briefing. The Leso file was made available for review during the Beard
briefing, and comments and questions were invited from Board members. No Sidley interviewer
ever queried me regarding the role of Dr. Kelly in the Leso matter closing. The Report makes no
mention of Dr. Kelly’s role in the Leso matter closing.

28. Ms. Anne Springer from the APA Office of General Counsel provided written comments on
the draft closing memorandum for the Leso matter. Ms. Springer did not point out any
inconsistencies with the procedures of the Ethics review process, nor at any time did Ms.
Springer communicate (o me that the Leso matter was handled in an “improper fashion,” as the
Report incorrectly claims it was. (pg. 10)

29. Following publication of James Risen’s book, Pay Any Price, in 2014, Norman Anderson.
APA CEO, encouraged APA staff to include in an APA memo the fact that the FBI had been



provided information regarding APA and had found no wrongdoing. This information was
contained on my hard drive and was thus available to Mr. Hoffman. The Report does not include
this information regarding the FBI declining to investigate APA.

30. The Report (p. 302) falsely states that | left out a sentence in the PENS Report from the APA
Ethics Code regarding the ethical principle “Do No Harm'™:

because of the ambivalence within the DoD task force members about how to define
“harm™ as it relates to physical pain and distress, and the desire by Behnke and Banks not
to take a hard-and-fast position that psychologists in interrogation situations ¢an never
“do harm™ (despite the Ethics Code principle). Behnke intentionally lefi out the “do no
harm™ language.

1 explained to Mr. Hoffman that the term “Nonmaleficence™ means “Do No Harm,” and that the
PENS Report did include the term “nonmaleficence™ for this very reason.

31. The Report (p. 286) leaves the erroneous impression that [ was the primary author of the
PENS Report, “after one day of task force deliberations, Behnke drafted a document that would
largely become the final PENS report’s twelve statements.” | explained to Mr. Hoffman the
process of writing the PENS Report, namely, that | acted as a scribe to record the positions of the
Task Force, that even prior to the PENS meeting many positions had been set out by the Task
Force in its listserv discussions, and that through an iterative process the Task Force reviewed
and voted upon multiple drafts to ensure that the final report reflected its thinking. Despite this
¢lear explanation, the Report nonetheless characterizes me as being a primary contributor to the
PENS Report’s substantive positions, which was untrue.

32. The Report (p. 67) leaves the erroneous impression that | intentionally avoided learning
about detainee abuses in my work as Director of the Ethics Office:

In this situation in a criminal case, one would ask whether this intentional decision not to
seek more information constituted “willful blindness” or “deliberate avoidance.” such
that a jury instruction known as the “ostrich instruction” would be appropriate.

[ explained to Mr. Hoffman, and he had in his possession, evidence that the Ethics Office
actively sought out information regarding detainee abuse, shared that information with members
of the PENS Task Force, and collected such information in its review of ethics matters. This
information included official reports and media accounts.

33. The Report leaves the erroneous impression that the chair of the PENS Task Force, Olivia
Moorehead-Slaughter, was my “agent” during the PENS process. (Report. p. 249) | explained to
Mr. Hoffman that the role and responsibility of an APA stalf member was to support elected
members of governance in a variety of ways that included drafting correspondence, organizing
mer,llngq, and recommending courses of action for committee and task force chairs. The Report
ignores this point and mischaracterizes me as having authority that [ did not have and that Mr.
Hoffman was aware [ did not have.



34. Shortly after the HofYman Report was released, Dr. Linda Woolf, a past-president of APA's
division of Peace Psychology and witness in the Hoffman investigation, described to me orally
her strong objections to the Report and offered to put in writing examples of the letter’s
inaccuracies and distortions. Dr. Woolf sent me such a letter, dated July 18, 2015,
(https://tinyurl.com/y 2raxte3)

35, Immediately following the release of the Hoffman Report, my supervisor, Mike Honaker,
and | had discussions regarding the Report’s aceuracy. I shared with Dr. Honaker my response to
the Board of Directors regarding the Report. Dr. Honaker likewise shared with me his response
to the Board of Directors. Attached as Exhibit 1 is a true and correct copy of Dr. Honaker's

response.

36. | approached no less than four individuals who refused to provide an affidavit related to
current litigation and arbitration in which I am a plaintiff or complainant, that involves APA, Mr.
Hoffman, and Sidley Austin, LLP. These four individuals refused my request based on their
expressed fear that they would suffer negative consequences if they did provide such an
affidavit. Two of these individuals stated that they feared retaliation from APA. Two additional
individuals stated that they feared retaliation from individuals identified in the Hoffman report
cither as “APA critics” or as affiliated with the Coalition for an Ethical Psychology and
Psychologists for Social Responsibility.

37. The numerous inaccuracies, omissions, and distortions contained in the Report, coupled with
Mr, Hoffman's statements to me that his sole objective was to find out what had happened, led
me to conclude that Mr. Hoffiman had a preordained narrative that he intended to write regardless
of what | told him and that, in fact, his primary purpose in interviewing me on numerous
occasions was to gather information that he could use to bolster his preordained narrative. This
belief is further buttressed by Hoffman’s refusal during the investigation to inform me that he
had expanded the scope of his investigation at the urging of individuals who, in the Report, he
referred to as “APA critics” (Report, pp. 7. 64), even after [ had explicitly and repeatedly asked
him and his Sidley colleague to describe the investigation's scope 1o me in order for me to
prepare for my witness interviews.

| declare under penalty of perjury that the foregoing is true and correct.

;irpx. Thndler,

tephen Behnke

Sworn and subscribed to before a notary public in the State of California, this / ' ’an

of November 2019,




EXHIBIT |

To: Board of Directors
Executive Management Group

From: L. Michael Honaker, Ph.D
Deputy Chief Executive Officer

First, let me state that | was not given an opportunity, as | understand others were, to
see in advance a notebook of materials that David Hoffman and Daniglle Carter were
going to discuss in my second interview. As a result, all my responses in that interview,
(including some which were later cited in the report) were without the benefit of having
time to recollect the events more than10 years ago or to look at my records. Although
they did allow me a half hour to review the materials at the meeting and offered to meet
the next day (which my schedule did not allow), it became clear to me at the outset that
| was not sufficiently prepared to respond in a well-informed manner.

Overall, | believe the report is a slanted mischaracterization of everything | know aboul
my involvement. Furthermore | think Hoffman purposely left out pertinent information
that may have contradicted his conclusions. To me, the investigation was flawed in
many ways and did not allow for appropriate due process. |, for one, was never given
an opportunity to respond to all the references regarding my involvement before they
appeared in the report. | consider parts of the document inaccurate and potentially
defamatory. Also, | know some of my emails have been mischaractenzed and | don't
xnow the degree to which Hoffman has mischaracterized others. | am sericusly
concerned there has been no opportunity to correct errors that are in the report and that
it has been made public without any such corrections. Having said that, | leamed of
many of the alleged activities for the first time when | read the report and | find the
allegations overall to be guite troubling.

Thank you for the opportunity to provide additional information about the four primary
concems surrounding my involvement that were raised in the report. First, considering
the issue raised of possible lack of appropriate supervision of Dr. Behnke: my main
reaction i1s that | can't manage what | don't know. The report’s allegation of collusion is
primarily based on Dr. Behnke's alleged repeated secret, confidential interactions with
DOD officials. | was not invalved in any such interactions and, as stated several times
in the report, these interactions were allegedly done in confidence which by definition
means they were kept secret from others. Since | hired Dr. Behnke | have had regular
interactions with him, often 2 or 3 times a week, to receive updates. He never in these
interactions mentioned anything about confidential/secretive conversations with DOD
psychologists. When he has discussed issues with me, | believed that all the points he
made about what should happen with the Ethics Code and related issues were his own,
and | trusted what | thought was his objective opinion of the situation. He had
mentioned at one point thal he had spoken with *“Morgan® a couple times to get his



perspective and content expertise, but he never said these conversations were secret
and confidential or that they were specifically for crafling language for resolutions. | was
extremely surprised and shocked to learn that the report alleges that his continued and
repeated confidential interactions with Dr. Banks and other military psychologists
throughout the process were for the purposes of gaining favor from the DOD. | was
always told and believed that when he did consult with others that his purpose was to
gain access to their content expertise. | did not have the advantage of reviewing years
of emails as did Hoffman. From everything | know about Dr. Behnke | would find it hard
o believe that these interactions, if they occurred as reported, were with collusive intent.
I know of no way | could have known of the alleged interactions without his telling me or
someone else reporting it to me. | received no reports from others about these
interactions. Like any supervisor, | had fo rely on what he old me or'what cthers told
me to judge his performance. | usually take responsibility for actions of my staff that
have adverse outcomes when | know about and/or have been involved in formulating
the action; it is difficult to do that for actions of which | have not had involvement or
knowledge.

The report indicates that | did nothing to resolve the issue that Dr. Russ Newman had a
conflict of interest in the PENS process and did not inform others (pp.14, 215-218, 256-
258). At the time | did not know that this conflict had not be revealed at the PENS
meeting. The usual process for revealing a conflict of interest in APA meetings is that it
is the individual's responsibility to disclose that conflict to others involved, to the charr,
or in the case of Council to the APA Secretary (e.g., see Association Rules 30.7.

80.2). This is usually dene at the beginning of a meeting on a particular topic or in
writing by the participant, | was not invited to the PENS meeting and did not attend so |
had not known what occurred al the meeting directly. | did not leam until later that Dr
Newman had been active in the meeting and that some participants in the meeting did
not know of his marital relationship with Dr. Dunivin. By the time | had learned of his
level of participation and that his conflict had not been addressed it was in the context of
people on the task force having already learned of his relationship so no further action
was warranted. If | had been in the meeting in the first place, | would have made sure
the issue was addressed appropriately.

When Hoffman states that | thought it was still important to have Dr. Newman in the
meeting | had explained that in the context of the fact that any statements that APA
makes about the Ethics Code will potentially have an impact on all practitioners not just
those involved in national security and since he was the Executive Director for Practice
it made sense for him to be there. But | aiso assumed that his conflict had been made
known by either him or others at the meeting who wera aware of the conflict. Ailso, |
had expected Dr. Newman was in the meeting as an observer (which is how he was
identified in descriptions), not as one of the participants. Observers at APA mestings
usually are only there to listen to discussions that may be relevant to their
expertise/constituency but are not part of the discussions. | did not learn until much
fater that Dr. Newman was an active participant.



From an internal operations perspective, APA Policy and Procedures that guide
employee conduct only require that financial conflict be revealed and dealt with
appropriately (see attachment 1). If a financial conflict does exist, the policy states the
individual “should at a minimum discuss the circumstances with the executive director
with supervisory responsibility to determine whether a reportable situation exists.” | was
not Dr. Newman's supervisor. | never did any evaluations of his performance, and he
did not perceive me as his supervisor,

Third is the issue of the workshops that Dr. Behnke conducted for DOD. Without the
opportunity to review Hoffman's binder in advance | was not able to accurately recall
some important and periinent information regarding the workshops. | did not know that
these workshops were occurring on a regular basis until October 3, 2013 and when |
was informed, my supervisor and others were informed as well (see attachments 2, 3,
and 4). | also was told that these workshops were educational programs for the military
psychologists and there was no mention of behavioral science consultant teams
(BSCTs). |did not know that the reporting language for these workshops had been
allegedly carefully crafted in consultation with Dr. Dunivin to purposefully leave out that
the fact that some of these were for BSCTs.

It is very important to realize that | had not recalied during the Hoffman interview that |
also sent a summary of how much funding was coming to the Ethics office from DOD
and the purpose (at least what | had been told) of the funding in a note that went to the
entire Board of Directors and the Executive Management Group on 10/28/13
(Attachment 3). | received no comments or questions from anyone about the $10,000
that was reported in the note.

(Parenthetically, | sent a version of attachment 2 to Hoffman on the day after my
interview but he apparently chose not to include this information in his report.)

There are four additional points about the workshop presentations | want to make. First,
these presentations are not done only for the miiitary psychologists. They are done for
any group that requests a presentation/workshop because the focus of the Ethics
Office, based on the Board of Directors direction over the last 15 years, has been on
education about ethics. These workshops are seen as an important part of that
seducation. Secondly, when | said it was included in the annual report, | was referring to
the fact that the total number, 30 - 40, was reported annually, not the specific DOD
presentations. | did not know if those specific presentations for the military were
included In the report by name. As | noted above, | did not leam of the regularity of the
workshops until 10/3/13 when | made an inquiry to senicr directors at APA about what
funds,if any, we were receiving from DOD in response to an inquiry from an APA
member (attachment 4), This note also went to senior staff including my supervisor. |
want to point out in Attachment 4 that my first response to the query about the Ethics
office recsiving DOD support was “I am not aware of any DOD support” and wasn't until
we received the response to my inquiry.



Also it is important to know that the funds received from DOD were used o reimburse
expenses only and any remaining money from the DOD contributions was used to fund
either ethics awards for students or to fund presentations for other groups. To my
knowledge, these funds were not to Dr. Benhke direcily.

And lastly, | must take serious issue with the mischaracterization that | was only
concerned about the “paper trail’ in my note to Dr. Behnke and others about their
invoivement in helping to craft a con statement of an issue regarding the 2008 petition
resolution (pp. 439 — 440). The purpose and intent of the note was the exact opposite:
to insure that staff was maintaining neutrality and open to assisting both sides of the
issue. | only mentioned “paper trail” because that is how | leamed of the involvement
staff had in helping to draft the statement at the request of the APA president.

In summary, | did not know of any alleged secretive interactions between DOD officials
and staff. | had assumed that Dr. Newman's conflict was dealt with in the manner theses
canflicls are normally addressed at meetings and since | was not in attendance | did not
know that had not happened; in the future | will not make that assumption. When |
learmed about the DOD funding, | informed my supervisor and also the rest of Executive
Management and the Board of Directors. My note to staff about the con issue was to
remind them of neutrality not the opposite as Hoffman accuses.

Finaily, | must say | am appalled and strenuously object to the Board's decision to allow
Drs. Reisner and Saidz to present their views to the Board without allowing staff or
others mentioned in the report to present their views. Reisner's and Soldz's public
statements have clearly reflected a desire to get rid of staff and it appears that Board's
actions were influenced by their presence in the meeting. They were definitely not
disinterested parties which | understood to be the criterion for which persons were
aliowed to be present at the meeting. | made myself available both days of the Board
meseting and would have welcomed the cpportunity to address any concerns directly to
the Board,

| have been a central part of APA for 25 plus years and during that time | have worked
hard to make APA a great employer. | believe my contributions were a significant part
of APA's recent award and recognition for the 2014 Washington Post Top Places to
Work. | have made many significant contributions to how APA works (e.g., developed
the consolidated meetings, shepherded the diversity and strategic plans) and | have
helped create a work environment where staff are recognized and feel listened to and
valued (e.g., creating many staff committees that encourage staff inpul to what APA
does). Never have | had a complaint raised about my condud, nor have | ever had
any disciplinary action considered or taken against me. | have received praise in my
evaluations for adherence to and advancement of APA values and my management of
staff.

Up until now, | have valued my time with APA and have always believed that the
association has handled things in the best possible way available to it at the time. | have



always been deeply commiited to APA and have been sickened, saddened, and
shocked, as others have, about the allegations in the report. | believe APA will
eventually emerge from the current situation; | am just sorry | won't be here to help it
move forward,
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EXHIBIT C-5

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, et. al.,

Plaintiffs, : Case 2017 CA 005989 B
Vs, : Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, et. al, !

Defendants

AFFIDAVIT OF JAMES BOW IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Michigan )
} ss:
County of Wayne }

1. 1, James Bow, having been first duly cautioned and swom, state the following based upon
personal knowledge:

2. I was first contacted by email by Ms. Danielle Carter of the law firm Sidley Austin LLP on
Aprtil 20, 2015. She asked me to provide information in an ongoing independent review being
conducted on behalf of the American Psychological Association {APA) regarding the post-9/11
involvement of psychologists in detainee interrogations, the APA Ethics Code, and related APA
cthics pronouncements in¢luding the Psychological Ethics in National Security (PENS} Task
Force. | was interviewed at my office by Ms, Carter and Ms. Ava Guo on May 11, 2015.

3. I was Chair of the APA Ethics Commities in 2013 when the Ethics Committee made its
decision to close the ethics case of Major John Leso, a case specifically addressed in the
[ndependent Review Repori 1o the APA (hereinafter “Report™). The Report mischaracterizes
actions taken by the Ethics Office staff with regard to the Leso investigation and omits important
information that 1 provided Lo the interviewers during the independent review process.

4. The Report’s discussion of the Ethics Office investigation leaves the impression thal the siall’
teok little investipatory action in the case. According to the Report (p. 60):

When the licensing board did not act against Leso, the Ethics Office took the
additional step of conducting internet searches to obtain additional information
and kept the matter open for a total of six years (still merely as a “preliminary



imvestigation™), with the explanation that they wanted to see if infermation related
to Leso’s actions would become publicly available. The Ethics Office did not take
any affinnative steps to request information from witnesses who might have had
relevant information (including individuals with whom APA had close tigs, such
as Banks, Dunivin, or James) or to seek documents through, for instance, a FOIA
request,

5. This is just simply untrue, appears to be part of a preconceived narrative about improper
handling of ethics cases, and omits information to the contrary that 1 provided during my
interview. The investigative work done by the Ethics Office staff in this casc was cxtensive.
They actively monitored ongoing litigation, psychology licensing board aclions, and
congressional hearings for any information relevant 1o the Lese matter, In addition, the Ethics
Cffice staff monitored FOIA requests related to the conduct of intemmogations at Guantanamo
Bay, as well as reports compiled by non-profit associations related to the treatment of detainces
in US custody. Materials gathered and contained in the Leso file inctuded: documents from the
2008 Senate Armed Services Committee Report on treatment of detainees in U.S. custody; the
interrogation log of the al-Qahtani detainec case; the 2005 Schimidt-Furlow Report investigaling
FBI allepations of detainee abuse at the Guantanamo Bay detention facility; the 2005 Martinez-
Lopez Report titled, “Assessment of Detainee Medical Operations for OEF, GTMO, and CIF;”
the 2013 Report of the Constitution Project's Task Force on Detainee Treatment; and a 2013 1ask
force report by the Institute on Medicine as a Profession and the Open Society Foundations
titled, “Ethics Abandoned: Medical Professionalism and Detainge Abuse during the "War on
Terror.”” The time and effort Ethics Office staff provided in compiling evidence related 10 the
Leso case exceeded the effort given to most other ethics matters with which [ worked while a
metnber of the Ethics Committee.

6. When [ was interviewed, | provided the intervicwers with the actual file containing all of this
material, which they reviewed. Also included in the file was the March 2005 Behavioral Science
Consultation Team Standard Operating Procedure (SOP) for Guantanamo. My understanding
was that this was the controlling SOP providing guidance and restrictions regarding
interrogations for military psychologists at Guantanamo at the time of the PENS Task Force, but
it was omitted from the Report. This information in the ethics case file, which Sidley Austin was
in possession of for the independent review, directly contradicts the Report’s finding that
existing policies at the time of PENS were lose and “high-level” and did not prohibit abusive

techniques (Report, p.12).

7. The time and effort undertaken in the Leso case, along with the lengthy list of evidence and
materials gathered, were part of two February 2014 preseniations | gave to the APA Board of
Directors about the Ethics Committee’s decision to close the Leso case, Attached herele as
Exhibit A is a truz and correct copy of my notes from those presentations. Among the Board
members present at those briefings was Dr. Jennifer Kelly who had been the Board Liaison at the
2013 Ethics Committee meeting where the decision to close the Leso case was first discussed,
and who did not raise any objection to the case c¢losing at that time. Also in attendance at the
Board briefings was then-APA President Nadine Kaslow who later authored a communiqué on
behalf of the Board and the Ethics Commitice to the Council of Representatives explaining the
rational for closing the case and indicating that “as complete and careful a review of the available



evidence was undertaken as possible.” Attached hereto as Exhibit B is a true and correct copy of

that communiqué which can also be found at http://www.apa.org/ethics/leso-communique.aspx.

President Kaslow’s communication about the completeness of the work in the Leso case was
never mentioned in the Report. Furtber, both President Kaslow's communication and my
briefings provided information to the Board that directly contradicted the Report’s conclusion

that the Leso ethics case was handled improperly.

[ declare under penalty of perjury that the foregoing is true and correct.

James Bow

Swom and subscribed to before a notary public in the State of Michigan, this E—h day of

QOctober 2019, oo .
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Exhibit A
Notes from Bow Presentation to APA Board on Leso Ethics Complaint

Two cthics complaints were filed against an APA psychologist, Dr. Leso, who is a member of
APA. The first complaint was in 2006 by Dr. Alice Shaw, while the second was in 2008 by Dr.
Trudy Bond.

Dr. Leso was an carly carcer psycholopist who was sent to Guantanameo Bay, Cuba, in the
summer of 2002. He assumed that he would be providing mental health treatment (i.e. dealing
with deployment related stress). However, upon his amival, he was informed that he would be 2
member of the Behavioral Science Consultant Team (BSCT). This team consisted of three
members: a psychiatrist, psychologist, and mental health technician. He remained on this team
through January of 2003, which was abou! six months. This is critical to note because Dr. Leso
was accused of misconduct beyond January of 2003. It is also important to nole that the 1992
APA Ethics Code applied at that time.

Since this is a complainant case, the APA Ethies Committee bears the burden of preving the
charges of unethical behavior by a preponderance of the available evidence, It is also
important to:

1. Balance the evidence of a violation versus evidence against a violation.

2. Furthermore, it is important fo balance the general evidence of a violalion versus
evidence of his attempts to act ethically, as well as the [lindings of other
bodiesfindividuals with access te primary soeurce information.

A lengthy, careful, and thorough review of this case occurred. Over 2,000 pages were
reviewed, but the critical part was reviewing primary source material, such as the actual
interrogation logs and reports. This matter was taken very seniously. I wanted to be fair,
impartial, and objective. | knew whatever decision was made would create controversy. In the
end, it was important to make the right decision regardless of the emotions and pressure.

Personally, I approeached this like a forensic case. [ tried t0 be objective and neutral, with a
focus on analyzing the facts. I knew none of the individuals invelved, had no association with
any groups involved, no military experience, and had no personal agenda.

It is also important to note that the APA Rules and Procedures were closely followed in this case.

When I assumed the role as Chair of the Ethics Committce in 2013, the first package that amived
was the materials pertaining to this case, | was informed that additional material was expected 10
be released. A Freedom of Informalion Act (FCIA) complaint was filed in January of 2012
seeking 56 videotapes (53 videotapes applied to the timeframe of 8/02 to 11/02) of interrogations
and 6 photographs. There was also Habeas Corpus litigation regarding the release of other
documents. In addition, The Constitution Project Task Force report was due for release.
Therefore, the completion of the review of the case was continuously delayed due to factors such
as these. Even as late as October of 2013, additional information was released.



This case was ¢omplicated by the following factors:

* Much information was deemed classified and the government was unwilling to release it.

*  Much information was redacted.

* Dr. Leso was unable to thoroughly respond to the inquiry due to his pasition within 1he
military.

* APA wos unable to subpocna witnesses or documents, We had to rely solely on
information available in the public domain.

* Much information was speculative. For example, BSCT was often cited as solely
referring to Dr. Leso, although other individuals were members of this team.

* The Task Force Report on Ethics Abandoned - Medical Professionalism and Detainee
Abuse in the War on Terror stated in its Findings and Recommendation section; Task
Force's findings are based on an incomplete record, as many key documents, including
interrogation records, medical files, and internal instructions, have not been publicly
releascd.

* [n the Mcdical Ethics and the Interrogation of Guantanamo 063 by Steven Miles, he
stated, “but the record is 5o heavily redacted that it is not possible to determine which, if
any of this material described the interrogation of Prisoner 063."

It is also important to note that the alleged behavior must be ditectly attributed to the tespondent
and not speculative or based on the behavior of others. This is contrary to one of the
complainant’s argument that it was that way unless proven otherwise.

There is no question that things went terribly wrong it the context of interrogation. However, 1he
question is whether Dr. Leso had a direet role in that process.

It is obvious that Dr. Leso was not given adequate training, support, or guidance for his BSCT
role. In addition, the military lacked standard coperating procedures for the BSCT role. At that
time, Dr. Leso had limited resources, APA did not explicitly prohibit specific interrogation
techniques until 2007, This is important because there were limited resources available to bim to
counter argnments coming from the adminisiration.

Direct Evidence of Attempts by Him to Act Ethically

The record indicates that Dr. Leso argued against force and fear-based approaches, and argued
for rapport building approaches.

Dr. Lesc was required to draft a memo reflecting the Army’s administration’s philosophy on
interrogation. He sought consultation on October 2, 2002, and the following was stated in the
aforementioned memo:
“Experts in the field of interrogation indicate the most effective interropation strategies
ate a rapport-building approach. Interrogation techniques that rely on physical or adverse
consequences are likely to pamer inaccurate information and create an increased level of
resistance.”



He also wamed of the potential harm from abusive interrogation practices.

Counter Resistance Sirategy Meeting Minutes

Dr, Leso said the following at this meeting:

Force is risky, and may be ineffective duc to the detainces’ frame of
reference. They are used to seeing much more barbaric treatment.

In addition, BSCT members reported potential abuse according to the Major General Lester
Martinez-Lopez’s Report, such as:

* Interrogator pulling on detainee’s thumb.
* Female interrogator took off her battle dress uniform jacket and rubbed her breast against
detainee, sat on his lap, and whispered in his ear.

It is also important to note that BSCT members were consuitants to the interrogations and not in
conirol of the interrogations.

Moreover, military investigations found affirmative behavior by Dr. Leso fo protect the safety of
the detainces, It is also impaortans to note that military investigations were highly critical of some
military personal involved in the interrogation process.

Minimal Evidence for Violation
Incidents possibly involving Dr. Leso:

]. BSCT commented that detainee was lying (December 2, 2002)

2. BSCT advised the interrogator that detainee was simply trying to gain control and
sympathy by wanting to sleep in another room (December 11, 2002).

3. BSCT assessment indicated ihat interrogators may be viewed as family figure for the

detainee (December 25, 2002).
4, BSCT observed that detainee does not like it when the intetrogator points out his

nonverbal responses, (December 29, 2002)

3. Psychologist witnessed the dog “Zeus” in the presence of an interrogation in November
of2002.

6. Dr. Leso was present when detainee arrived at the mterragatmn booth- detainee’s hoed
was removed and was bolted to the floor (Nov 23%). Supposedly this was a rapport

building scssion,
7. Dr. Leso suggested putling a detainee in a swivel chair to prevent him from fixing ls

eyes on one spot (November 27).

Dr. Leso’s Denial of Wrongdoing

= He stated that be was only able to respond to the allegations in the manner permitied. He
noted that information concerning interrogation of enemy combatants is classified and he



cannot under penalty of law confinn or explain matters concerning the interrogation of
detainees. However, he does deny certain acticns.

* He denied being the Chairman of the Behavioral Science Consultation Team.

* He denied observing significant portions of the interrogations.

* He reported never supervising such sessions.

* Instead, he was a consultant, He had no authority or control over the interrogaticn team.
Consultant Role vs. Director of Unit model

* There is no evidence that he was untruthful during the investigation.

Multiple Investigations with Access to Primary Sources of Infermation Found No
Wrongdoing

Major General Lester Martinez-Lopez's Report stated: “There 15 no indication that BSCT
personnel participated in abusive interrogation practices. Furthenmore, the Senate Armed Forces
Committee, Army, and Vice Admiral Church reviewed BSCT’s role as well. No wrongdoing was
found. However, these groups were highly crilical of other military personnel.

Letter from Department of the Army, Dr. Eric B, Schoomaker, M.D., Ph.D., Surgcon Generat
stated the following (March 25, 2008):

“There is no indication that BSCT personnel participated in abusive inlerrogation
methods. In fact, the report gives several instances where psychalogists either stopped or
reported inappropriate behavior,”

He further stated, * A review of the available records indicates that Dr. Lese did not do
anything wrong and docs not deserve sanction for his performance on his efficial military
duties. Twa senior Amy psychologists reviewed the records of interrogations in which
Dr. Leso was involved and found no evidence that he behaved in an unethical manner or
harmed anyone in any way, In fact, the information from those who served with him
suggests that Dr, Leso worked diligently 1o protect the safety of the detainees.”

To date, no court, governmental tribunal, or licensing board has taken action against Dr. Leso.

The New York Department of Education refused to hear the Leso case and the appeals in (hat
matter have concluded.



In summary, [ would like to highlight three points:

First, regarding the allegations against Dr. Leso, 1 did not find support in the record and he
denied such actions.

Second, there are reports from the military that found no wrongdoing on Dr. Leso’s part.

Third, Dr. Leso argued for a different approach to interrogation and highlighted the haom that
could result.

I realize that this decision has gotten a lot of attention. However, with my experience as a
forensic psychologist, I'm very comfortable with the decision.

Definition of BSC= BSCs are psychologists and psychiatrists assigned to provide consuliative
services to support authorized law enforcement or intelligence activities, including detention and
related intelligence, interrogation, and detainee debriefing operations. It is not a clinical role.

The mission of a BSC is to provide psychological expertise and consultation in order to assist
the command in conducting safe, lepal, ethical, and effective detention operations, intelligence
inlerrogations, and detainee debriefing operations. BSCs shall not conduct or direct
interrogations.



Exhibit B

APA Board of Directors and Ethics Committee Communiqué to the APA Council of
Representatives in the matter of John Leso, PhD

We appreciate your important discussicn of the outcome of the ethics complains conceming
John Leso, PhD. The intent of this communiqué is 1o give council members more information
about how the Ethics Committee adjudicates ethics matters and specifically what occurred in (he
John Leso matter,

Each ethics complaint filed with the APA Ethics Office is individually and thoroughly reviewed
based on the available evidence, In keeping with the committee's rules and procedures, and based
on ils commitment to due process, the commitiee moves 10 open a specific case against a
member only if certain conditions arc met. Specifically, the Ethics Committee bears
responsibility for proving any charges of unethical behavior. Further, the committee must base
its actions on specific evidence of individual wrongful behavior thal can be shown to be directly
atiributable to the accused. In the maiter rclated to Leso, the committee did not procecd with
formal charges against Leso because it was determined that the allegations could not be proven
consistent with the committee's burden of proof.

The review progess continued for an extended period of time (seven vears) in order to include
additional information as it was released into the public domain. In other words, as complete and
carcful a review of the available evidence was undentaken as possible. The review consisted of
evidence {as opposed to supposition) and was conducted in 2 manner to énsure that the ethics
process was kept insulated from pelitical pressures.

In terms of any future complainis that may be made about possible involvement of APA
members in torure or other forms of inhumane treatment, the outcome of the Leso case does not
set any precedent for future determinations by the Ethics Commiltee. Any future cases will be
reviewed individually, thoroughly and on their own merits.

We also want to lake this opportunity to remind council members that APA's policies sirictly
prohibit any member involvement in torture or other forms of cruel, inhuman or degrading
treatment or punishment in any and all circumstances. This policy has been in place since 1986.

Since then, the council has passed many additional policies to specifically define what
constitutes torture and to safeguard detainee welfare. In July 2013, the Council of
Representatives passed a unified, comprehensive policy to reiterale and clarify the association's
anti-torture position and the rcle of psychologists in national security seftings.

In closing we want to acknowledpe that questions about vnethical behavior and inhumane
treatment of detainees by health professionals are of the utmost concern to all of us. The Ethics
Committee also has a responsibility to live up to its due process tules and to balance the rights of
the individual filing a complaint with the rights of the individual against whom the complaint
was made, In balancing all of these demands, it was determined that closing the complaint
apainst Leso without formal charges was the appropriate action,



A few cooncil members have expressed an interest in ¢nsuring that their constituents and other
APA members have sufficient inforation about the decision perfaining to Leso. We agree, The
information shared with you in this memo will be posted on APA org, shared with members and/
or the public who contact APA with comment or questions, and used io respond te media
coverage as those opportunities arise.

APA Board of Direclots APA Ethics Committee

Nadine J Kaslow, PhD, ABFP

Professor, Vice Chair, Chief Psychologist (Grady)

President, American Psychological Association

Editor, Journal of Family Psychology

Emory Dept of Psychiatry & Behavioral Sciences, Grady Hospital, 80 Jesse Hill Jr. Dr.
Atlanta, GA 30303

May be accessed at; hitp://www.apa org/ethics/leso-communique.aspx
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EXHIBIT C-6

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, er. al., $
Plaintiffs, . Case 2017 CA DO5989 B
V5. : Judge Todd E. Edelman
DAVID HOFFMAN, et. al.. : Initial Conference
2 Feb. 23, 2018, 9:30 AM
Defendants E Courtroom 212

AFFIDAYIT OF SUSAN BRANDON IN SUPPORT OF PLAINTIFFS®
MEMORANDUM IN OPPOSITION TO DEFENDANTS® SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

District of Columbia ) 88:

1. 1, SBusan Brandon, having been first duly cautioned and sworn, state the following based upon
personal knowledge:

2. From 2010 to 2017, | was Chief of Research of the High Value Detainee Interrogation Group
created by President Obama in 2009. | was contacted by Mr. David Hoffman of the law firm
Sidley Austin LLP and asked 1o provide information in an ongoing independent review being
conducted on behalf of the American Psychological Association (APA) regarding the post-9/11
involvement of psychologists in detainee interrogations, the APA Ethics Code, and related APA
ethics pronouncements including the Psychelogical Ethics in National Security (PENS) Task
Force. 1 was interviewed by Sidley Austin LLP on April 15 and May 26, 2015,

3. The Report is not an accurate characterization of my comments in the interview. In the
section of the report entitled *’Safety Monitor” argument™ (pp.26-29), Mr. Holfman states (p.27):

Psychologisis ranging from the APA’s leading critics to Susan Brandon and
Michael Gelles have expressed doubt that psychologists are umiquely or well
situated for this role, especially outside of a SERE training context.

4. 1 did discuss the role psychologists could play in the interrogation process, but my comments
were not concerning the specific role of the psychologist as “safety menitor” as the section
heading of the Report would indicate. Rather. 1 discussed the role psychologists play in general



when consulting to interrogations. [ said that | believed psychologists could be helpful in
improving the effectiveness of interrogations, for example, by helping interrogators better
understand their interactions with detainees and by helping interrogators better understand how
to encourage detainees to share information. Also, 1 do not see any conflict for a psychologist
helping an interrogation to be effective and helping an interrogation to be safe.

5. In this context, I told Mr. Hoffiman that I did not believe c¢linical psychologists were uniquely
suited to consult to effective mterrogations. Rather, 1 believe psychologists are variously
qualified to consult to interrogations depending upon their training and experience. | also
indicated there was little available research at the time on effective interrogation methods and
that not all psychologists would be familiar with that research and how it was developing. A
psychologist’s ability to enable interrogations to be more effective would vary with their
knowledge of the relevani research,

| declare under penalty of perjury that the foregoing is true and correct.

b

Susan/Brandon

Sworn and subscribed to before a notary public in the District of Columbia, this

15 ff day of January 2018,

P bt Y oém

Notary Public

i
Py
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EXHIBIT C-7

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, et. al,,

Plaintiffs, Case 2017 CA 005989 B

VS, g Judge Hiram E. Puig-Lugo

DAVID HOFFMAN, et. al.,

Defendants

AFFIDAVIT OF JENNIFER BRYSON IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

District of Columbia ) s8¢

1. 1, Jennifer Bryson, having been first duly cautioned and sworn, state the following based upon
personal knowledge:

2. 1 was first contacted by email by Mr. David Hoffman of the law firm Sidley Austin LLP on
December 15, 2014 and asked to provide information in a review into the American
Psychological Association’s (APA) “actions and decisions relating to the interrogations of
detainees after 9/11.” | was interviewed by Danielle Carter and a Sidley Austin colleague on
December 17, 2014, Danielle Carter conducted the interview while the colleague typed notes.
The interview lasted approximately 90 minutes.

3. 1 worked as a civilian intelligence officer for the Defense Intelligence Agency (DIA) from
2003-2008. When working for DIA, I served as an interrogator at Guantanamo Bay, Cuba, over
24 months in 2004-2006. In addition to my role as an interrogator, 1 also supervised
interrogators. [ have been honored twice by the Department of Defense (DoD) with the Civilian
Meritorious Service Award for exceptional achievements in gathering intelligence and
supervising interrogations,

4. In the December 15, 2014 e-mail Mr. Hoffman sent me requesting an interview, he stated,
“We understand that you may be willing to speak with us to provide non-classified information
about your insights and experiences that may be relevant to our review.” However, instead of
seeking to learn about my “insights and experiences,” such as my first-hand experience with
policies and conduct of interrogation at Guantanamo, the interviewers seemed far more
interested in information about Dr. Stephen Behnke while at the same time avoiding questions
about my experience with interrogations. During the interview 1 nonetheless attempted to



provide information that I believed was relevant to the stated purpose of the investigation and
thus important for Sidley to have.

5. As an example, I provided information about DoD interrogation training, guidelines, and
conduct, and | gave a clear statement that so-called “enhanced interrogation techniques™ were not
methods of interrogation permitted or used at Guantanamo at the time of the Psychological
Ethics in National Security (PENS) Task Force work in 2005.

6. I also told the interviewer that, by the time of the 2005 PENS Task Force, interrogators
created their plans for each individual interrogation using a computer module; interrogators had
to choose from a list of permissible interrogation techniques displayed on a computer. The list
included only techniques listed in the Army Field Manual. None of these were the so-called
“enhanced interrogation techniques™ that the Report of the Independent Review (hereinafter
“Report”) accuses the Plaintiffs of colluding to allow in 2005. Sleep deprivation and stress
positions were not on this computerized list, and neither technique was permitted for military
interrogators at Guantanamo Bay in 2005. Moreover, with the arrival of Brigadier General Jay
Hood as Commander of Joint Task Force Guantanamo in 2004, he commanded us to adhere to
the Geneva Conventions.

7. During the interview, 1 was struck by a definite sense that the Sidley interviewer was
targeting Dr. Stephen Behnke in the service of a preconceived namrative that Dr. Behnke had
behaved inappropriately. The interviewer also inquired into the nature of my personal
relationship with Dr. Behnke, which was unrelated to the stated purpose for interviewing me and
unrelated to my professional work. I explained that Dr. Behnke and | were social acquaintances;
we had met at church, had not had contact for several years, and that our social contact remained
occasional. Yet, Mr. Hoffman incorrectly described in the Report my relationship with Dr.
Behnke as “a close friendship.” (p. 413) When [ learned that our professional work overlapped
with issues of interrogation, I contacted Dr. Behnke. Not only was this information not included
in the Report, but the Report incorrectly portrays Dr. Behnke’s contact with me as part of the
allegation he colluded with the DoD.

8. The Report states, “It is clear from Behnke’s reference to his meeting with Bryson, an
interrogator with the Defense Intelligence Agency in the Office of the Secretary of Defense, that
he was consulting broadly in both military and civilian parts of DoD to receive guidance on APA
policy.” (p. 390)

9. First, the DIA is not “in the Office of the Secretary of Defense,” nor was I an interrogator “in
the Office of the Secretary of Defense.” DIA is an agency of the federal government and part of
the Department of Defense. [ had no affiliation with the Office of the Secretary of Defense while
I was an interrogator; this includes the times I discussed interrogation at Guantanamo with Dr.
Behnke while [ was an interrogator. Later, in 2007-2008, 1 was detailed to the Office of the
Secretary of Defense and [ was on staff there for two years, but my staff position was not related
to interrogation, a fact which I stated to Sidley during my interview.

10. Second, as noted above, Dr. Behnke and I were social acquaintances and that is all. 1 told the
Sidley interviewers this. The only context in which I had conversations with Dr. Behnke was as a



social acquaintance. [ never had contact with Dr, Behnke in my official capacity as an employee
of or on behalf of the Defense Intelligence Agency. Thus, the Sidley claim that in talking with
me Dr. Behnke was “consulting...in civilian parts of DoD to receive guidance on APA policy” is
a mischaracterization.

11. The Report claims, “(b)ased on strategic goals, APA intentionally decided not to make
inquires into or express concern regarding abuses that were occurring, thus effectively hiding its
head in the sand.” (p. 11) I experienced the opposite. I told Ms. Carter that when Dr. Behnke
found out that | was an interrogator at Guantanamo and asked me about this, his primary concern
was whether abuses were going on. It was entirely clear to me that Dr. Behnke was absolutely
opposed to torture and that this is the reason he wanted information about what was actually
happening in DoD’s Guantanamo interrogations. He was extremely concemed to make sure that
APA was not inadvertently supporting detainee abuse. Dr. Behnke's opposition to torture is the
reason | was willing to speak with him. | share with him this absolute opposition to torture. That
Dr. Behnke would support torture is inherently improbable behavior for the person 1 experienced
to be so opposed to torture. Had I sensed even an inkling that Dr. Behnke was ambiguous about
torture and would have been willing to support policies that allowed detainee abuse, | would not
have been willing to assist him by providing him information about the actual policies and
practices of interrogation at Guantanamo, nor would | have participated in APA Convention
programming on this issue, as I did and stated that I did during my interview. Although [ was
emphatic in my interview about Dr. Behnke's opposition to torture, the Report does not contain
this information.

12. The Report (pp. 27, 295) characterizes as “either naive or intentionally disingenuous” the
position that psychologists could work with interrogators both to gain helpful information and at
the same time to assist in protecting detainees from abuse. In fact, my first-hand experience at
Guantanamo led me to believe that psychologists on Behavioral Science Consultation Teams
were particularly well suited to precisely this role. I provided this information to the Sidley
interviewers and made clear that | was speaking from my personal experience, but the Report
does not make any mention of my remarks on this issue.

13. The interviewer asked whether they could follow up with me after the interview, 1 told them
yes and provided my post-holiday plans for that purpose. I never received a follow up contact
from the Sidley law firm.

I declare under penalty of perjury that the foregoing is true and correct.

Jegmfer Bryson



Moo Semared y

Sworn and subscribed to before a notary public in the District of Columbia, this @

day of June 2019.

ublic j

!

ARTHUR J. BURKET
NOTARY PUBLIC DISTRICT OF COLUMBIA
My Comimission Expires Septemer 14, 2021
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

Civil Division
STEPHEN BEHNKE, et. al., i
Plaintiffs, : Case 2017 CA 005989 B
V8. - Judge Todd E. Edelman
DAVID HOFFMAN, et. al., Inmitial Conference
2 Dec. 1, 2017, 9:30 AM
Defendants 4 Courtrpom 212

AFFIDAVIT OF LISA CALLAHAN IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of New York )
) ss:
County of Albany )

1. 1, Lisa Callahan, having been first duly cautioned and sworn, state the following based upon
personal knowledge:

2. [ am a Senior Research Associate [1, at Policy Research Associates, in Delmar New York. 1
am also an Emerita Professor, The Sage Colleges, in Troy, New York. 1 am currently the
principal inyestigator for projects funded by the Russell Sage Foundation, the Pennsylvania
Department of Human Services, and the National Institute of Justice. In addition, | am project
director for “Best Practices for Psychiatrists Treating Justice-Involved Populations in
Community Care,” funded by the Substance Abuse and Mental Health Services Administration.

3. T was elected to serve as the public member of the American Psychological Association
(hereinafter “APA™) Ethics Committee for a three-year term, from 1999 to 2001. [ served an
additional vear, 2002, when the individual subsequently elected as the Committee’s public
member resigned after attending one meeting. In my role as public member, I participated in the
Lthics Committee adjudication of the Michael Gelles case. My specific role in the Gelles
adjudication was as one of two Ethics Committee members assigned the role of "reader," which
meant that I and another Committee member each prepared a summary and an independent
recommendation to the Committee. In this role, I thoroughly and independently reviewed all
case-rclated materials and came to an independent conclusion regarding the appropriate
disposition of the case.



4, On June 4. 2015, 1 was contacted by Danielle Carter of the law firm Sidley Austin LLP to
inquire as to whether I would participate in an independent review related to “the post-9/11
involvement of psychologists in detainee interrogations, the APA Ethics Code, and related APA
ethics pronouncements. .. including the APA ethics adjudications process.” | was interviewed by
Ms. Carter by telephone on June 9, 2015. During the course of the telephone interview, Ms.
Carter sent me case-related materials that the Ethics Committee had been informed by APA
General Counsel were confidential and not to be disclosed. (Disclosure of confidential case
materials requires authorization pursuant to APA Ethics Commitiee’s Rules and Procedures Part
II, section 3.1,) In her email message to me, Ms. Carter stated, “Atlached are the reader memos
for the Gelles matter. We ask that you keep these confidential and delete this email after our
call.”

5. 1 read the Report of the Independent Review (hercinafter “Report”) after it was made
available to the general public in July, 2015. The Report names me as a witness and discusses me
in relation to the Michael Gelles case that came before the APA Ethics Commitiee in 2002. T was
surprised to sec the case materials, including my reader’s summary, contained in the Report’s
reference binders given their confidential nature. (See Report, Binder 4, PDF pp.1418-1425
http://www.apa.org/independent-review/binder-4.pdf) At no point was [ ever informed that the
public disclosure of these materials had been authorized.

6. The Report contains inaccurate statements characterizing the Ethics Office handling of
disciplinary cases. It states that ethics disciplinary cases were handled in "an improper fashion,"
in order "to protect these [national security] psychologists from censure.” (p. 10) Based on my
personal experience with the Gelles case, these statements are false. The Gelles case was handled
completely consistent with the APA Ethics Committee’s Rules and Procedures. The statement
that the disciplinary cases were handled in a improper fashion is also contradicted by the
Report’s own discussion of the Gelles case (pp. 475-486) and by the case-related materials in the
Report's binders which show the handling was in keeping with the Rules and Procedures.

7. Further, the Report’s statement, that the disciplinary cases were handled in an improper
fashion in order to protect the psychologists from censure, gives the clear impression that Dr,
Gelles had engaged in unethical behavior despite the Ethics Committee’s decision to the
contrary. In fact, this impression is contradicted by the Report itselll which elsewhere
acknowledges that the Ethics Committee was unanimous in deciding that Dr. Gelles had not
violated the APA Ethics Code. (p. 485)

8. During my interview with Danielle Carter, 1 stated more than once and emphatically that the
Gelles case had been handled consistent with other ethics cases that came before the Commitice
when | served as public member and in keeping with all Ethics Commitiee rules, procedures, and
practices. My characterization of the case, which directly contradicts the Report's statement
about improper handling of national security psychologists ethics cases, was not included in the
Report.

9. During my interview with Ms. Carter, I was given the distinct impression that the Sidley
independent review was intended to find evidence that the Ethies Office staff had exercised
undue influence over the ethics adjudication process. | stated emphatically during the interview



that the Ethics Office staff, including the Office director, had not attempted to exercise any
influence over me as a reader, or over any aspect of the adjudication process in which 1
participated, in order to reach a particular outcome. This information was not included in the
Report.

10. The Report's disregard of the information | provided was all the more striking given its
inclusion of information from a former Ethics Committee public member who offered a
perception more in keeping with the Report’s conclusion about the improper handling of ethics
cases. The Report (p. 475) states, “Former public member, Evelyne Shuster, told Sidley that the
Ethics Committee was quite lenient towards charged psychologists and often justified taking
minimal or no disciplinary action by engaging in a risk versus benefits analysis.”™ Clearly, my
experience was not consistent with Ms, Shuster’s, yel the Sidley interviewer did not query me
about the differing experiences. It is also noteworthy that the Report does not mention that Ms,
Shuster resigned after attending only a single Committee meeting, and that in my service on the
Iithies Committee | attended 13 meetings.,

11. Sometime afier the Report’s public release, I received a call from APA Board member Dr.
Linda Campbell, whom 1 knew from the APA Ethics Committee. Dr. Campbell stated that she
was calling to inquire whether 1 was similarly distressed as she was with the Report’s false
characterization of a number of the events described in it | informed Dr. Campbell that 1 was
quite distressed by the Report’s false characterization of events about which [ had personal
knowledge, particularly the mischaracterization of the Ethics Committee’s handling of the Gelles
case as improper. The telephone conversation between Dr. Campbell and me focused almost
exclusively on our mutual agreement and belief regarding the inaccuracy of the Report and our
distress that false information was publicly released by APA.

I declare under penalty of perjury that the foregoing is true and correct.

A/

Lisa Callahan

Sworn and subscribed to before a notary public in the State of New York, this | day

of November 2017.
il / Ve -
/ / - /}’r’-
b b 2>
Notary Public

DEREX MONTANYE
Motary Public - State of New York

NO. D1MDGI46506
Oualified in Ransselaer County
My Commission Explres Aug 15, 2020 3
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, et. al.,
Plaintiffs, - Case 2017 CA 005989 B

V8. : Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, et. al., '

Defendants

AFFIDAVIT OF ARMAND CERBONE IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Tllinois )

) s8:
County of Cook )

1. I, Armand Cerbone, having been first duly cautioned and sworn, state the following
based upon personal knowledge:

2. T am currently a member of the American Psychological Association (APA) Council
of Representatives, having been elected to that position in 2016 by Division 42, the
Psychologists in Independent Practice. [ served on the APA Board of Directors from
2008 to 2010, the APA Ethics Committee from 2012 to 2014 (Chair in 2014), and was
appointed by the Board of Directors to be a member of the Commission on Ethics
Processes from February 2016 to August 2017, a commission created in response to the
Hoffman Report,

3. I was contacted by the law firm of Sidley Austin LLP in early 2015 and requested to be
interviewed in connection with the Independent Review being conducting on behalf of
the APA regarding the post-9/11 involvement of psychologists in detainee interrogations,
the APA Ethics Code, and related APA ethics pronouncements including the
Psychological Ethics in National Security (PENS) Task Force work. I agreed, and Sidley
attorney Danielle Carter interviewed me by phone on April 30, 2015, for approximately
40 minutes.

4. During my interview, Ms. Carter questioned me about, among other things, Dr.
Stephen Behnke in a manner that evidenced a preconceived narrative that Dr. Behnke had
behaved improperly and exercised undue influence on APA governance member
decision-making. I informed Ms. Carier that based on my experience with Dr, Behnke on



the Ethics Committee for which he was the primary staff person, this deseription of his
behavior was incorrect. I observed Dr. Behnke provide diligent and highly competent
staff support to the Committee and I observed APA governance members with whom he
worked adopt positions based on their independent judgment after considered, thoughtful
and extensive debate and discussion. | informed Ms. Carter that if Dr. Behnke were to
have attempted to exercise improper influence over governance members, governance
members would have reacted to him in a strongly negative fashion, which was never the
case. When I read the Hoffman Report I was surprised to see that my information and
observations regarding Dr. Behnke and governance members were omitted and that the
Report persisted with the narrative that Dr. Behnke had behaved improperly.

5. Ms, Carter inquired about the handling of the Leso ethics complaint. I informed Ms.
Carter that the matter had been handled in accordance with Ethics Commiitee rules,
procedures, and policies, and emphasized the importance of not deviating from standard
procedures in handling ethics matters. This information contradicted the report’s
statement that ethics matters were handled “improperly™ (HR p. 10), and this information
was not included in the Report.

6. The Hoffiman Report describes Dr. Behnke's ethics workshop activity at Ft. Huachuca
in Arizona and leaves open the question of whether he had improperly accepted payments
when it states:

The evidence (on file with Sidley) appears to show that the payments,
ranging from $1,250 to $5,000 per class, were made to APA, not Behnke,
except for two instances when Behnke said he received the payments
directly and wrote APA a check for the payment amount less his expenses,
although there is some coniracy (sic) evidence as DoD had Behnke's bank
account information, presumably for direct deposits. . (HR p. 37)

Based on my personal knowledge of and experience working closely with Dr. Behnke for
a number of years, it is inherently improbable that he would have accepted money for his
own personal use while he was performing duties on behalf of his employer APA.

7. Based on my knowledge of and experience with Dr. Behnke, it is likewise improbable
that he would have acted in any manner, either as an individual or as a part of a collusive
joint enterprise, to support torture or detainee abuse.

8. My purpose of providing this affidavit is to atiest to what I believe to be true and
correct regarding certain of the events investigated by Mr. Hoffman and written about in
the Report. I am submitting this affidavit to the Plaintiffs after the final meeting in which
I will serve on the APA Council of Representatives, | have observed fellow Council
members similarly provide affidavits and be foreclosed from participating in certain
Council activities as a result.

I declare under penalty of perjury that the foregoing is true and correct,



Armand Cerbone

Sworn and subscribed to before a notary public in the State of Illinois, this 2.5"'r ~

day of October 2019,

Notary Public

1,mmma.
] OFFICIAL SEAL

< MICHAEL NEEDLY

¢ NOTARY PUBLIC - STATE OF ILLINOIS

i MY COMMISSION EXIRES:10/2520

S B el o o PP gy~
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EXHIBIT C-10

IN THE MONTGOMERY COUNTY, OHIO, COURT OF COMMON PLEAS
CIVIL DIVISION

LARRY C. JAMES, et. al,, CASE NO: 2017 CV 00839

Plaintiffs, Judge Timothy N. O'Connell

vsl
DAVID HOFFMAN, et. al.,

Defendants

IDAV BRUCE E. CROW

State of Texas ) ss:
County of Bexar

1. 1, Bruce E. Crow, having been first duly cautioned and sworn, state the following based upon
personal knowledge:

2. 1 am a retired military officer who served as the Psychology Consultant to the Office of the
Surgeon General (OTSG) of the U.S. Army from June 2004 to June 2012, As the OTSG
Psychology Consuitant my duties, among other things, included executing the Surgeon General’s
instruction to oversee development of U.S. Army Medical Command (MEDCOM) policy and
training program for behavioral science consultants to interrogation and detention operations and
deployment of Army psychologists into those positions.

3. [ was first contacted by email by Yasir Latifi of the law firm Sidley Austin LLP on June 18,
2015 and asked to provide information in an ongoing independent review being conducted on
behalf of the American Psychological Association (APA) regarding the post-9/11 involvement of
psychologists in detainee interrogations, the APA Ethics Code, and related APA ethics
pronouncements including the Psychological Ethics in National Security (PENS) Task Force. |
was interviewed by Mr. Latifi and Mr. David Hoffman by telephone in my work office in San
Antonie, TX on June 22, 2015.

4. | assert that the Independent Review Report to APA is not an accurate characterization of the
events in which [ participated or of which I had responsibility while OTSG Consultant, nor is it
an accurate characterization of the activities of individuals of whom [ had oversight. [ find that
Mr. Hoffman speculates and draws conclusions through innuendo and then portrays those
speculations as fact.



5. For example, Foot Notes 985 and 986 mischaracterize and conflate unrelated communications
and contacts between me and APA staff to create the impression that the Army Surgeon General
Office engaged in deceptive collusion with APA staff. Specifically, the report selectively extracts
words and sentence fragments from emails to portray me as manipulating APA staff into crafting
deceptive messaging to Congress, and the Report implies that routine meetings between DoD
psychology leaders and APA staff aimed at improving psychological support to military and
their families were actually sccret and nefarious collaborations. Additionally, Foot Note 1349
incorrectly implies that the Army Surgeon General Office planned to circumvent APA ethics by
involuntarily removing clinical privileges from psychologists assigned to Behavioral Science
Consultation Teams (BSCT).

6. The Report repeatedly comments on “collusion” for the purpose of enabling harsh and
abusive interrogations to occur. This grossly mischaracterizes the intent of those engaged in the
collaborative process. Surgeon General Kiley was keenly interested in the fact that military
personnel assigned to his Command were being deployed to work as consultants to interrogation
and detention operations in the early years of the Global War on Terror. He convened a Summit
on behavioral science consultation in August 2005 for a better understanding of the mission and
ethical issues so that he might develop necessary guidance for his personnel. He instructed me to
begin development of a policy and training curriculum for psychology personnel working in this
arca. In tum, I instructed members of my staff, including Colonel Debra Dunivin, te proceed
with that task. The Surgeon General was very clear in his intent that this policy would provide
specific guidance to psychologists and other MEDCOM personnel and would be consistent with
their professional ethics codes. Several Army officers consulted with staff of the American
Psychological Association; others consulted with the American Medical and Psychiatric
Associations toward this end.

7. The Report lacks any real understanding that treating detainees humanely, with dignity and
respect, was the standard for detention operations, certainly by the summer of 2005 when the
PENS Task Force met. It repeatedly concludes that abuses must have been occurring during the
very time period that Surgeon General Kiley was explicit that all medical personnel would treat
detainees humanely, consistent with the Geneva Conventions. In fact, he directed a
multidisciplinary functional assessment to assess medical operations of all detention facilities in
Irag, Afghanistan and Cuba. The report of that assessment was issued April 13, 2005 and
approved by the Surgeon General on May 24, 2005, The report concluded, among other things,
“(Dhe overall level of outpatient and inpatient detainee medical care is extremely high” or
“exceptional”, and “(t)here is no indication that any medical personnel participated in abusive
interrogation practices.”

8. | was incredulous to learn recently that Mr. Hoffman and the APA are now claiming that the
Report is “opinion” rather than fact-based. Mr. Hoffman communicated to me that his charge
was to provide a fact-based review of allegations that the DeD colluded with the APA to support
use of harsh interrogation techniques and to ascertain the truth about those allegations. Further, I
understand that the APA has taken a series of actions based on the belief that this report was fact-
based — terminating staff employment, posting the Report to their website, and sending it to
Congressional offices. These actions and the mischaracterizations in the report have severely



impacted the lives of some very fine military officers and their colleagues, with whom I worked
very closely during the time discussed in the Report.

FURTHER AFFIANT SAYETH NOT.

4’2\51/’%

Tuce E. Crow

Sworn and subscribed to before a notary public in the State of Texas, this £ 7 day of

April 2017.

No lic 4

ANTHONY O SANCHEZ
Netary 1D # 128606524
My Commissian Explras
e O Mar 2, 2019
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division
STEPHEN BEHNKE, et. al.,
Plaintiffs, Case 2017 CA 005989 B
Judge Hiram E. Puig-Lugo

V&,

DAVID HOFFMAN, et. al.,

#e as s sx we B¢ we re FE

Defendants

AFFIDAVIT OF ROBIN M. DEUTSCH IN SUPPORT OF PLAINTIFFS®
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTIE-SLAPP ACT

Commonwealth of Massachusetts )
) ss:
County of Middlesex )

1. 1, Robin M. Deutsch, having been first duly cautioned and swom, state the following
based upon personal knowledge:

2. I am the Founder of the Center of Excellence for Children, Families and the Law at
the Williams James College in Newton, Massachusetts. Prior to this position, | was
Senior Psychologist and Director of Forensic Services at the Children and the Law
Program, Depariment of Child Psychiatry, Massachuseiis General Hospital/Harvard
Medical School. [ have served in numerous governance positions at the American
Psychological Association (hereinafter “APA"). These include the Ethics Committee
(2005-2007; chair in 2007); the APA-American Bar Association (hereinafter
ABA™)Warking Group on Psychological and Legal Interventions (co-chair, 2007-2009);
the APA-ABA Working Group on Issues of Alleged Abuse, Neglect, and Endangerment
(co-chair, 2007-2009); and the APA Committee on Professional Standards (2012-20135).
In addition, T have served in govemance roles for other professional organizations,
including as president of the Association of Family and Conciliation Courts (2008-2009).

3. T was interviewed by Mr. David Hoffman of the law firm Sidley Austin LLP, in
Boston on May 11, 2015, in connection with the ongoing independent review being
conducted on behalf of the APA regarding the post-9/11 involvement of psychologists in
detainee interrogations, the APA Ethies Code, and related APA ethics pronouncements
including the Psychological Ethics in National Security Task Force.



4. I was a member of the APA Ethics Committee from 2005 until 2007 and served as
Chair of the Committee in 2007, In that capacity, I became very familiar with the relevant
APA policies and procedures for handling the adjudication of ethics cases, some cases of
which are described in the Report of the Independent Review to APA (hereinafter
“Report”). Based on my experience reviewing dozens of ethics matters as a member, vice
chair and subsequently chair of the committee, the Report contains numerous
mischaracterizations of the manner in which the Ethics Committee members and staff did
their work.

5. The Repori states on page 10 that “the handling of ethics complainis agamst
prominent national security psychologists was handlcd in an improper fashion, in an
attempt to protect these psychologists from censure.” This is not an accurate statement
with regard to the handling of the Larry James ethics case, which was handled during my
tenure as Chair of the Ethics Committee. The James complaint was handled entirely in
accord with the required procedures, and there was no “attempt to protect [James] from
censure.” The Report itself later states (p. 59) that the James complaint was handled in a
“technically pernssible” manner, although it fails to acknowledge that state licensing
boards which had also reviewed complaints against James (something Mr. Hoffman
specifically raised in my imterview as documented in the interview notes) likewise found
no cause for action.

6. Further, on page 521, the Report states:

Unlike the Leso complamnt, which was kept open for approximaiely seven
vears, the James complaint was closed within a month of the Ethics Office
having received the complaint—disposed of in truly lighining speed so
that Deutsch could review it before her Chairmanship was finished.

The Report’s characternization that the case was “disposed of in truly lightening speed so
that Deutsch could review it.,” incorrectly implies that I had a motive or an agenda to
dispense with the case in a manner that would not have oceurred had it been reviewed by
my suecessor as chair of the commiitee. Mr. Hoffman never questioned me in the
interview about the timing of the James case as described in the Report.

7. The Report’s failure to discuss how the ethics program handled any ethics complaint
or ¢ase other than the four interrogation matters gives a highly skewed view of how the
APA ethics adjudication program worked. By failing to provide the context of how
ethics cases were handled generally, the Report leaves the impression that the complaint
against James (and agaimst other of the psychologists involved in national security
matters) was handled differently from how cases were generally handled and, therefore,
handled improperly.

8. Further, the Report’s reference binders contain confidential information from the
James ethics complaint in 2007, a proceeding that [ oversaw as Chair of the Ethics
Committee that year and for which I never authorized information disclosure as would be
required by APA Ethics Committee’s Rules amd Procedures Part 11, section 3.1, (See




4.pdf) This information details the careful handling the complaint received by the Ethics
Office, contrary to the Report’s conclusion that “the handling of ethics complaints against
prominent national security psychologists was handled in an improper fashion, m an
attempt to protect these psychologists from censure.” (p.10)

9, During my interview with Mr, Hoffman, questions he posed to me left me with the
distinct impression that he had a preconceived narrative and had already concluded that
the Director of the Ethics Office, Dr. Stephen Behnke, had engaged in inappropriate
behavior. Mr. Hoffiman’s questioning implied that Dr. Behnke had attempted to exercise
influence over the adjudication process in an effort to reach a particular cutcome. While 1
do not recall a direct question as to whether I thought Dr. Behnke's behavior was proper,
the mformation | provided in response to the senes of questions posed would have
communicated my experience that at no point did Dr. Behnke pressure me to reach any
particular conclusion regarding the James ethics complaint, or any other ethics complaint.

10. Much attention in the Report is given to APA activities related to an effort to pass a
moratorium prohibiting any participation of psychologists at certain detention centers,
often referred to as the “Altman resolution™. (See Report pp.396-428) A constant refrain
in that section of the Report 1s the conclusion that Dr. Behnke opposed this resolution to
pursue¢ his own agenda and to “manipulat{e] the governance process to give every
advantage to DoD representatives.” (p. 420) The Report highlights facts that it claims to
support this conclusion even when there are equally or even more plausible conclusions
to be drawn from the relevant facts.

11. For example, the Report chronicles Dr. Behnke’s work to achieve a compromise
amendment to the Altman resolution. Many povernance groups, including the Ethics
Committee when I was Chair, did not support the Altman resolution. The Report
mischaracterizes Dr. Behnke’s efforts to achieve a compromise that would receive broad
support among governance groups as Dr. Behnke’s effort to stop-a proposal “that would
have caused problem’s for Behnke’s partners in DoD.” (p. 411) In fact, in my experience
working within the APA governance process, it would be precisely the role of APA staff
to work to facilitate a possible compromise when a disagreement exists among groups as
to what version of a policy proposal should move forward through the governance
process.

12. Another mischaracterization of Dr. Behnke’s appropriate staff work occurs when the
Report implies he improperly failed to disclose drafting a letter for me. The Report states
(p. 421):

DS8J [the Divisions of Social Justice| also sent their email, with the
proposed amendments, to Robin Deutsch, as the Ethics Committee Chair.
Upon receiving the email. Deutsch reached out to Behnke and
Moorehead-Slaughter and asked if she should provide any
commments. . Later that day. Behnke responded that he had been in




contact with Deutsch, who agreed that the Ethics Committee would not
have time to review the substitute amendments. Behnke noted that
Deutsch would send a letter to DS8J explaining this point. On Aungust 7,
2007, Behnke drafted the letter from Deutsch, and sent it to Deutsch and
Moorehead-Slaughter for review. Deutsch approved of the letter later that
day. When Behnke forwarded the letter to Gilfoyle, Farberman,
Strassburger and Beavers, ke did not dislcose [sic] that he had drafied
the letter under Deutsch's name. (emphasis added)

The statement regarding Dr. Behnke’s failure to disclose that he had drafted the letter
provides the clear implication that he had acted improperly. To the contrary, Dr,
Behnke’s handling of the draft letter was customary for staff work. APA staff
responsibilities include drafting correspondence for governance. [ had no expectation that
Dr. Behnke (or any staff member that drafted a letter for me) would disclose who drafted
the letter following my approval of the letter. By approval of the drafi, | adopted the letter
as my own, [ do not recall whether or not Mr. Hoffinan asked me about the drafting of
this letter for my approval but if he did, I would have made it clear that there was nothing
improper about the way Dr. Behnke handled the situation.

13. Finally, I am a signatory to three “open letters”™ from former APA Ethics Committee
Chairs to the APA Board of Directors and the APA Commission on Ethics Processes
detailing: inaccuracies in the Report regarding conclusions about the handling of ethics
complaints related to national security activities; the Report’s inappropriate disclosure of
confidential information from ethics cases; allegations of flawed processes by which the
independent review was undertaken; and concerns about perceived, potential or actual
conflicts of interest connected with APA’s re-hiring of Mr. Hoffman for a self-review of
his Report. Attached hereto as Exhibits A, B, and C are frue and correct copies of these
letters. They are also available online at;

nrip./ www.hotimanreportapa.com/resources/ iener o2utiom velutormer Yo 0kthics Y200
mmittee%e20chairs%202-16-16.pdrf;

http:/vwww. hoffmanreportapa com/resources/ APA %208 econd%201 etter%20Ethics%620
Chairs pdf: and

http/fwww . holfmarnreportiapa.com/resources/ (?Liuau“o"i" 26116%20%20L etter¥e20from %

20F ormer%20Chairs% 2007 :20Ethics®: 20Committec.odf. respectively.

I declare under penalty of perjury that the foregoing is true and correct.

"4

m M. Deutsch

Sworn %suhsmibed to before a notary public in the Commonwealth of Massachusetts,

this 7™ day of October 2019.
fptdilor

GYANU RAMAN ACHARYA v Public
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Exhibit A

February 16, 2016

An Open Letter to the APA Board of Directors from Former Chairs of the APA
Ethics Committee:

The report on the Independent Review conducted by Attorney Hoffman and his
colleagues (“Hoffman Report”) was released in July 2015. A group of farmer
Chairs of the Ethics Committee had written the Board on July 1, 2015 before the
Report was released requesting an opportunity to review the report prior to fts
public refease. This request was intended to assure the accuracy of any
characterizations of the operations and processes of the Ethics Committee itself
or APA organizational processes regarding ethics issues more broadly, orinany
other constructive fashion identified by the BOD of APA. We deeply respect the
goals of our association and had hoped to offer constructive feedback. We never
intended to advance any preconceived agenda or interfere with the independent
review. Now that the Hoffman report has been made available for review,
perhaps our feedback to APA would contribute to an informed and transparent
process about how best to implement changes that reflect the best interests of
our association and society, While the Board acknowledged receipt of the letter,
we never received any substantive response and again request an opportunity to
contribute.

This has been an extraordinarily difficult time for the Association. The APA has
been deeply challenged at every level by the clrcumstances giving rise to retaining
anindependent investigator, the Report's release when it was prematurely
“leaked" before persons named In the report had an epportunity to review and
respond, and the still angoing impact upon persons, the Association and our
profession following its release. We collectively write as past Chairs of the Ethics
Committee to support the Board's stated goal of a transparent search for the
truth, identification of any core arganizational problems giving rise to initiating
the Report and responding to it, and opportunities for action to effectively
address any identified problams.

This follow-up letter s aven more relevant than the previous one when
considering the cumulative effect of a number of allegations, reports and
responsas to the Report. This letter does not assume thelr accuracy but we




believe that taken together they warrant a transparent and thoughtful review of
the Report [tself and consideration of what such a review may mean for decisions
by Association leadership as APA moves forward. These include:

Substantive concernsraised about the processes and procedures relied
upon by Attorney Hoffman and his colleagues during the course of the
investigation;

The process by which the Report was completed and prematurely “leaked,”
including what steps the Association has taken to identify who improperly
released the report;

The process by which a decision was seemingly made following the
premature release of the Repaort to set azide the previously articulated
process by which persons named in the repert would be individually
contacted and provided an opportunity fo submit comments or suggested
revisions by an established deadling;

Reports that a number of individuals interviewed during the course of the
investigation—both psychologists and non-psychologists—have indicated
that the information they provided was mischaracterized or that relevant
information they provided was not included in the final Report;

Repaorts that some individuals whose information and actions would have
been relevant to the investigation were not interviewed {including some
Chairs of the Ethics Committee whose terms were during the relevant time
period);

Concerns that the Report’s characterization of Ethics Committee actions
invalving military psychologists whae had complaints filed against them
reflected a significant misunderstanding or mischaracterization of
Committee procedures in finding that the Committee or its members had
acted improperly in those cases;

Allegations that persons wha had been influential in prompting the
Association to retainan independent investigator were essentially given
preferential access to Attorney Hoffman in e manner which could be
viewed as introducing a risk of investigatory bias and later invited to meet
with the Board prior to the Report's release to discuss recommended
courses of action;




s The implications of documents ga nerated by individuals and groups
subsequent to the release of the Report which, if substantially accurate,
would shiarply undercut the asserted faclial basis for the conclusions of the
Reportand Mr, Hoffman's core “theory of the case” when he alleges active
and improper “collusion” between some Association staff and members
with same members of the military.

Gther allegations or reports could be included but we believe that those cited
above-are sufficient grounds for asking the BOD to consider cur feedback.
Without assuming the accuracy of any one of them or predetermining their
impact on decisions to be made going forward, some of them are of sufficient
gravity that a good-faith and transparent effort should be made to examine the
Report's methods and conclusions, and considering courses of action already
taken or planned on the basis of the Report in light of what is learned in revisiting
it.

Additionally, because there has been so much intense discussion of the issues
related to the report findings we respectfully suggest that the Board provide a
clear explanation about the following: the process by which decisions were
made in appointing members to the special Ethics Commission; who was invited
to review and comment upon nominees; and why the appointment process has
been o prolonged. Given the significance of the questions and the potential
Impact upon APA and the field of psychalogy, it would be prudent to be as
transparently thoughtful as possible,

We abpreciate that these have been challenging months for the Board and the
Association and that the months ahead likely hald more challenges related to the
circumstances giving rise to the Report and to the Reportitself. We anticipate
and hope that the Board will offer a substantive response to this letter which
demonstratesa willingness to consider a process by which the Report is revisited
in a thoughtful, meaningful and transparent manner. We are prepared to
eommunicate with the Board about what such a process might entail and
particularly in reviewing the Ethics Office and the Ethics Committee




Respectfully submitted,

Robert T. Kinscherff, PhiD., 1.0, Chair 2000, 2001
‘Steven Sparta; Ph.D., ABPP, Chair 2002

Michael D. Roberts, Ph.D., Chair 2003

Katherine Di Francisca, Ph.D., Chair, 2005

Robin M, Deutsch, Ph.D., ABPP, Chair 2007

W. Brad Johnson, FPh.D. 2008

leffrey Barnett, Ph.D., Chair 2008

Nancy McGarrah, Ph.D., Chair 2010

Nadya A, Fouad, Ph.D., Chair, 2012

lames N. Bow, Ph.D., ABPP, 2013
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Open Letter from Former Chalrs of the APA Ethics Commiittes to the Board of Directors
Pereeived, Potential or Actual Conflicts of Intercst in Attorney Hoffman Seli-Beview
May 15, 20016

The Boord of Diretton agsin retiined Atlorney David Holfmean in Aprl 2016, Heis i review
his prevaously released und once amended seport (refered to 45 the lndépendent Review). On
My 10, 2816 8 communication was released to the Comeil listsérve by APA President Susan
Malanie! notmg that Mr Hoffman bad been “engaped for the limited purpose of analveing
certain Department of Defense (“Dol)) policies recently brought to the Board's attention in
reports by the Assotiation™s Division 19 and several paychologists discussed in the Independent
Review™ Wi Hoffmen is 10 specifically “review the relevant policics and assess the extent (o
which ey bear upon the isses, findings, sndlor conelusions reflected in the fndependenr
Review.™ He reportedly “slso intends to mdicate in his repost whesther any modifications or
clarifications to the fndependent Revies are appropriste i lght of these policies ™

Presudent MeDanel characterizes Mr. Hoffman s correnl sctivities @5 & “supplemental review™
hat "i5 s eomtinuation of Mr. Hoffman s prier work, based on the existence of factual
informaetion that has necently been called to our atlention.” M. Hoffinan 13 desenbed as
“sharfing] APA s imerest im ensunng thal his fdependent Beview 1s foir and accurate ™
President McDantel relies upon these in concluding that new review of s prior work-does not
copstitute o condliet of interest on his part or that of the Boand.

#Acconfliet of interest arses when an mdividunl has real or ressonably perceived duties 1o more
than one person oF orgamzation which may or does compronyse their shility 1o address potential
or aciial adverse interests. This includes circomatances in which m individoal's own personal
or professionsl coneams of uderests may be of ane imconsistent or even hidverss 10 thase of 4
dlient sndfor an organization with whom that individusl has a relationship (¢ g employee, an
wwiership stake, ancther chient). Conflicts of nlerest may be stark @nd actions taken oleddy
sek-serving or salf-protecting af the ¢ost of the mierests of clients or organizations with whom
the ndividual has a relationship. Conflicts of interest may also be more insidious by leading ihe
individial 1o 1gnore or discoun| mfomation in oo less consmoeus process of eonfirmatory bins or
less gommeiows adoplion of sell-serving or sell-protection retjonalzations lor decisionz or actions
which have the result of being sell-serving or self-protective af the éipense of other paries.

The message from President MeDamel holds that Mr. Hoffman 15 not bemng asked o condoet “an
mvestigation of [lus] mitial mvestigation” and 15 nstead "a contimiation of Mr. Holfman s proor
work, based on the existence of fuctual mformation that has recently been called 1o onr
atiention ™ Asaresult, Dr MeDaniel asserts that Mr. Hoffman's re-engagement. to evaloate his
prior work, canoot eomatitute 8 eonflet of interest,

This sssertlon 15 problematic In-severnl respects First, it assimes that a person carmot be n o
conflict of interest when betng asked to review their own previeus work: This not o eomect
sdsimption. Forexample, an altorney beng asked 1o review their own work in o gase may be in
aeontlicl of interest1f thal review may or does revenl evidence of possible legal malpractice, A



pliysician being asked to review their own worle in 4 case may be in a conflict of intercst if that
review may or does reveal evidence of mjuricus medical error. An attorney or physican 1 these
vircumnstances may intentionally ¢hoose to ignore or mischarscterize that evidence. or perhaps
even more problematically, engage in well-desenbed processes of confirmatory bias,
minimization or rationaization that comprosmiss their ability 1o identify or (o appreciate thgir
carlicr missteps,

Second, President MeDanial veporta thoe My THoffiman's veview of his own work is prompted, ot
least i part, “on the existence of factial mlormation that basresently been called 10 var
sttention.” This *factual information” may hove been “recently” called to the dlténlion of the
Board bet the challenge this mformation poses is that it was reportedly resdily svailable ot the
timeof the mvestagation through meansas easy s o stnple infermet search. 10 s, possibilies
aveTaised about Mr. Hodfman and his investigation that melude: {a) the investigation did net
gttempt to access this readily availnble information; (B) the information was necessed and Mr
Hoffman failed to recognize the potentisl relevance of thet mfcomation and so did not
incorporate it into his investigation or even report that he had accessed it: or, (2) decisions were
made to 1gnore the potential implications of this information for his analysts and conclusions and
1o il report thal it had been avcessed during the course of the wmvestigation.

Each of thess raises potential isues such us & failure of due diligence given the focus and context
of the report (o, .above], the passibility of sigmficant confirmatory beas that led him to nol
identify or appreciate the relevanee of the information or o need o report that he had reviewed it
{b. above), or defiberate exclusion and Failure 1o report sceessing miformation which would have
undermined the infirences and conclusions of his repont (¢, above)

We wanl to make 1l clear thal we have no idea whelher any of (hese provesses were involved and
&re not alleging that any of them were involved. Howiver, asking My, Hoffman to review his
own work for potential evidence of any of thess and to report this evidence 1o the Bourd clesrly
plages him in # least a pereeived conflict of interest and perhups an actual onc.

Third, the potential consequences for Mr. Hoftmen and the Sidlev Austn taw firm with whosm he
is affilisted would be sipniffesnt if he were 1o acknowledge witing er unwitting migsteps which
will now substantively aler the conclusions and recommendsations of the Independent Review
Under the circimestances, there are factors which-could reasonably be expectad to contribute to
onfirmatory bras; unwithing self-protection (mimmization, rationalization ), or micntional (sclf-
protective advoeaey ) etforts to affirm the guality, independence and conclusions of the
Independent Review, Acknowledging serious misstaps that would substantively challenge the
investigation itself’ or the conclusions and moommendations it generated could have potentally
grave professional and legal mmplications for both My, Hoffman and Sidley Ausdin. It eonnot be
simply be assumed that Mr. Hoffman and Sidley Austm now share any interest on the part of the
APA that the fadependent Heview iz “fair and aocurale.™

Again, we wanl o clearly state that we do not know whether any of the polentially problemalic

processes were involved mn the original mvestigation or the fndependent Review, and we are not
alleging any intentionyl misconduet or unwilting misstéps on the part of Mr, Hoffman, his
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investigation team, or Sidiey Austin. However, i1 13 naive 10 ol reeognize the poleitial or real
cemilicts of interest avtsing from retaning Mr. Hoffman (o assess his facdependont Review in light
of “factual information” which was repentedly readily available during the engmal investigation.
This s partioulocly the case sinca there dre potentially significant professional, legal and other
consequences Tor him and Sidley Austin should he now acknowledge that failure to identify,
appresiate of ineorporte thig “fectun] imformation”™ will now sibstantrvely alter the eonclusions”
-mnd recommendations m Ue Independent Review.

Additionally, any scknowledgement on his part that the fndependent Review is flawed in sny
substantive way wonld also hove mophestions for APA. This report wis relisd upon 1o tenminste
the employment of APA staff, encourage the transitions of others, hmit the involvement of
peyehologists innational seourity anddor military settings. dircet vevision of the Ethics Code. and
tzke other steps which have had or could have substantial orgamzationst, professsonal and legal
consequencss  The fndependent feview hos resulted m the personal and professional intepnty of
APA staft, members and others to be directly or indirectly called mio question in ways that have
had significant consequences [or those individuals

Undér these ciroumstances. an obsérver conld reasonsbly wonder whether the interests of the
recent pasi-President the current President and the Board are aligned with the intervsls of Mr
Hoffman omd Sidley Austin m determining that the “Thetual information” he is now asked o
eonsider wintld have hxd minimal or no impaet upon fis investigation or the conclusions of the
Tntelepierielent Kepert,

This potential alignment of interests ymong APA senior governance, Mr. Hoffman, and Sidley
Auslim has already created a perception of conflict of interest among some APA members and
iy constiitle o potentipl oF selual conffiet of mterost belween thisse clements of Senior
goverance and the broad APA membership and APA's mlermal comstitnenciea The mberests of
AP members and of APA 65 an organization may diverge—by perdeption mdlér realitv--from
those of the reeent pasi-Fremdent, Dr. MePDanial, ond the Bosrd. This potential divergence of
mterests weenld e magnified shoukd there ever be (which sull could oceur) lawsuits nginst APA
or filing of ethies and/or licensure complamts against individuals in APA govemance anising
from steps taken in relionce upon the Mndepesident Review. Yeb, APA Presidents and the APA
Boord of Directors have a prevathing duty o serve the best mterests of the memberslnp and the
orpanizaiion and nod thetr own professional, organizatinnal or personal mtepests.

It is always professionally mnd organzationally prudent to avaid peroeaved, potential or astusl
cenflicts of mterest whenever possible. Retmmng Mr. Hoffman 1o review his own work rises
difficilt and potentially unresolvable polential or sctual conflicts ol mierest

Ay past Ethies Chairs, we have previously cotled for an independent asiessment of the
mvestipntion condneted by Atiorney Hoffman and the subsequent Sdependin Review repor
We ngnn cull for tmely initistion of this independent ossessment os in the best inberosts of the
Aspociation. Linder the corent cireamstuniss, simply the perceived potentinl or actual conflicts
of infesest wrising frone the Board retafning Mr. Hoffimaen 1 review his own investigation and

- |




repurt are unlikely 1o vield an omteome viewed ds credible smong many APA memibers o

somstituencics, or by many external purtics.
Reapecifully,

Robert Kmseberdf, P, 1.1, Chair 2000, 2001
Steven Sparin. PhD. ABFE, Claire 2002
Michdel D Roberts, Ph.D., Chair 2003
Katherine Di Francisea, PhD)., Chair 2005
Robin M. Deutsch, PhID., ABPP, Chair 2007
W. Brad Johneon, Ph.D, Chair 200%

Jeffrey Bamett, PR D)., Chair 2009

Naniy MoGarmah, PhD., Chur 2010

Nadva A. Fowad, Ph D, Chair 2012

Jamiea M. Bow; FhiD., ABPP, Chier 2013
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Exhibit C

Cetober 24, 2016
To the APA Commission on Ethies Frocesses.

We write as former elymrs of the APA Ethics Commiltes in response to the Commission’s “Call
for Comments™ ps posted on the APA Website, (i iwww s e atioc ) We support the
Commission s review of the APA Fthics progrm us ungqi'lheﬁrﬁmb@y i Ik Series of
recommendaliong” by (he Board and Couneil in respons: (o the Independent Report authored by
attemes Divid Hoffman (bereafter abbreviated us the “TR™). W submit these comments based
o our expericnoes with the Ethics program and, in some cascs, our personal knowledge of
events deseribed in the TR with the hope that the Commissions sclivities will support m Ethics
Cifiee thet conlinually improves ifs ability to meet the peeds of the APA membership and the
public.

The IR sddresses the ethics adjadication progmm n fwa Sections, e Fxecuiive Summary (pages
38-63) and the section “APA s handlmg of Dissiplnory memﬁi.l%uuna! Becunty
Paychologists™ (pages 464-321),

Criticism of fhe handlng of ethicy complaints related to national security activities.

The TR was highly erifical of how the Ethies Committee sad Office handled four ethics matters
uver o period of 12 vears. The IR characterizad the handting of these four motters-as “tmproper.”
(2.g., “we foamd that the bandling of ethics complaints againgt prominent ratiosal security
psvehologsts wos handled in an improper fashicn,” page 10, and “Conclusions regarding
improper application of AFA Ethics [Msciplinary Svstem,” page 5%),

The cthics adjudwation progrim 15 govemed by the APA Bylaws. the Association Rules, the
Ethies Commmttee Rules and Procedures, and Ethics Commitles polices regarding
confidentiahly. Despile extensive discussion regarding the hundling of éthies metters, the [R
fatled 1o cite a smgle mstance in which the Rihies Committes or Office siafT violned my specific
provisian of these govaning documents (with (he sole exception that # Ietter may nat hive becn
placed in the sppropriaste file after o matier was closed, page 492). In fact, an mbormed review of
the IR refleets close aftention b polidics and pricedurcs by the aicmbers of the Ethies
Commirtas and the Ethice Offies stafT  Thege four disciplinany cases were nint handled in an
“improper” fashion. The IR s description of Ethics Office staff review of ethics complaiits a8 "a
backwirds-process whereit the preluniney determmation of an ethical violstion I8 made befone
any spaciiic cthical standards s even cotsadered” (pages 471, 515) 150 mischarncterization of
how the Ethecs Office staff operate: In our expeniencs, Lthics Office staff are professionals with
an miimate woerking knowledge of the Ethics Code mnd relevant procedurcs:

Additionslly, the IR s failure to melude importast mlommaetion revacwed by the Ethies O{Tice m
the Four matters (e.g., pages 484-320) also hampers o reader’s ababity to make on miomed
Judgement about how the Hthics CHfice operates and recogmrze that these four matters were
hendled in o manner congistent with how other ethics compliing were handled. The 1R's failure
1o compare how these four matiees were handled with how other cases were hundled risks

1
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leaving the inaccurate impression—especially (or readers withoul detailed Fannliieiy with Ethics
policies and procedures--that these four cases received differential and mproper estmeni.

The Commisgion may whe ig opportunity (o clanfy whether the Ethies Committee Rules and
Frogedires are 10 be applied 0 o mummer consiglently soross all ethies complamts or, 5513
implicd by the TR, whether centain classes of complains will be treated dilferemily than others.
Differentinl treatment risks aulting against the very notion of due process,

The diselosure of confidential information in the Independent Beport

The extensive diselosure of information related 10 these four ethies malters m the [ may well
havee violated the Erhies Committee Rules mnd Procedures regarding the confidentinlity of ethics
oo mplATNE (i g v e soams Wi LI 20§ o ey S50 E.'lpﬂmﬂil}' Part I, sections 3.1
and 3.3). This disclosire hos the potentiol o widermine confidence thal APA will respect the
corfidentiahity of clhics-related motters and thors undermine the work of the Ethies Commities
and Office. Release of ethics case nformation m the IR mises lemitimate concem about whether
information coming to the APA Bihics Office will be kepl conldential

Itis essential that the Commission direotly address the contotrs of confidentinlity for moalisrs
before the Bthies prograoeso that complamanis and respondents are fully informed reganding
whether information refated to-an ethies matter will remain confidentin] or under what
circomstances that confidentinlity can or must be breached.

Conflicts of interest in the Ethics adjudication program

The Ethies Commusston should nddress conflicts of interest m the-adjudivation progrm, Clesr
rules on recusal will protect APA staff ind the ndjudicatson process,

Current progedures require the Dirdetor of the Ethics (ifiee and the Char of the Ethics
Commitiee to conduct an tnitial review of an ethies complaimt, inclding on oecasion review of
eompkionts agamst members senang o govemance mles, Many governance groups are
penpheral fo the ethics process and Ethics siaff have little intersction with thoss groups. Othér
goivernanee groups are central 1 the Tunctioning of APA, anil ethics stall hiave regular contnel
with group members: 1t s untenable that an Ethies Office staff member wonld review a
compiaint sgmnst 4 member of the Board of Directors - Semor safT have ongomng contast with
the Board and often have longstanding relationships with them Responsitality for personnel
decisions rests with the CEL mather thin the Boand bat there sre mynad ways m which members
of the Board cun exercise imfluence over sl which at times con include stofl recogmition and
even compensaton. We strongly encourage the Comimisson o review the letter of resgnotion
reeently submitied by the public member of the Ethies Commutiee for additional thoughts on the
subject of conflicts of interest in the adjudication process.
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The role of adjudication in the Ethics Committee and Ethics Office

The IR stated (page 463), [ The Ethics Office Director] made education and consiitation the
primary fowus of the Bthics Otfice; sdiudication was relegated to o “tertiary focus ™™ The Boasd
of Directors, not staff, sets priovities for APA offices. During our respective tenures as Char of
the Ethics Committes, the Divector of the Filiics Offtee followed and spplied the prioritcs
established by the Board of Directors in a manner thal was consistent with the polidies, rules, and
precedures governing the sdjndicstion program. Tf the Commission believes those priovities
should be re-aligned, the correet body todo 5015 the Boord of Directors and not the Director of
the Ethics Office,

Secand, the Hoffman report stated (pags 475), “During bis inferview, [the Ethies Office
Dhrector| told Sidley that the role of the Fthies Office is not privtection of the pablic and that
protection of the public isa funciion for site livensmg boards.” Duning our respective temres.
the Fihics Office, Jed by the Offiee Director, actively sought to collaborate with the Association
of Stule md Provineial Licensing Boards (ASPPR) and individual stale, temilodal, and provineial
hicensing boards: He envisioned complementary roles for the Eihics Commitice and licensing
boards in enhancing the competent and ethical praclice of psychology

The Commiission could make & valunble contribution by deseribing what it views as the
spproprle relationship between the APA Ethics program and heensing entities. This would be
particularly helpful since the IR failed to réport that multiple hicensing boards bad 1nvestigatod
somplaints againsl one military psychologist named m the TR yet took no action against him,
[pages 520-522

Access to information by the Ethics Commitice

The TR correatly indicated thit there are times when Ue Ethios Committes and Office are aot
able fo oblen mformation necessary to-adjudisate an ethics complaint because of hmitations on
APA's ability Lo condaet in mvestigation. These hmitations mafude the lack of subpoenn power
arid i rare casies, the inability 1o oblain dassified information. Tromically, the IR indicated that
s oy ability 1o mvestipate APA was hampered by these same hmitations (e g, “as non-
government investigators, wedo not kave ¢ securily clesrance,” page 5) vet eriticized APA for
makmg this point, “there was... m acourate (slbeit strategteally convenient) cluim hat gatherng
full mfbrmation would have besn extremely diffienlt in light of the elassified nature of the
wnckeriving achiveiies.” (page 673 Bul it is incorrect o conclode that a lack of access to elassified
mfurmation is the only, or even priniary, resson why eihies investigaions cannit go forward,
There are many reasonswhy the ethics program may not hove acesss to infaomation necesary to
adjudicate an cthics complaint bul ne analysis of these reasons was offered m the IR

The Commission can make a vabusble contnbulion by addressing the challenges facing a pvate
asseciation in necessing (nformation m investigating or adiudicalmg ethics compiaints but risks
missing the mavk i (e inguiry (ocuses upon the tare situation mwhich the challenge 15 due (o
vlassified miormation,
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W offer qur thanks to the Commissten for reviewing our comments, We look forward to
reading the Commission s recommendations for the Ethics program and commend the
Commission for its work on this challenging ek

Simeerely,

Robert T KinscherT, Ph.D,, 1.0, Chair 2000, 2001
Steven Sparts, PLLD,, ABPP, Clir 2002

Michuel D. Roberts, Ph.D., Chair 2003
Katherine Di Francisca, Ph1), Chair, 2005

Robin M. Deutsch, Ph 3., ABPP, Chair 2007

W, Brad Johnson, PhD., Chair 2008

Mancy MeCGarrh, FhD | Chair 2010

Madyn A Fouad, Fh ) Chair, 2012

James N, Bow, Ph.y, ABPP, Char, 2013
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EXHIBIT C-12

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

Civil Division
STEPHEN BEHNKE, &1. al , '
Plaintiffs, Case 2017 CA 005989 B
Vs, Judge Hiram E. Puig-Lugo

DAVID HOFFMAN, et. af.,

Defendants

w8 &% &8 &3 W

AFFIDAVIT OF DEBRA L. DUNIVIN IN SUPPORT OF PLAINTIFFS®
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C, ANTI-SLAPP ACT

State of Virginia )
) ss:
County of Stafford }

I. [, Debra L. Dunivin, having been first duly cautioned and swom, state the following based
upon personal knowledge:

2. 1 was first contacted by email by Mr. David Hoffman of the law firm Sidley Austin LLP on
May 4, 2015, and asked to provide information in an ongoing independent review being
conducted on behalf of the American Psychological Association (hereinafier “APA™) regarding
the post-9/11 involvement of psychologists in detainee interrogations, the APA Ethics Code, and
related APA ethics pronouncements including the APA Presidential Task Force on Psychological
Ethics in National Security (hereinafier “PENS"). | was interviewed by Mr. Hoffman on May 20
and 27, 2015, in the Sidley Washington, DC office and by telephone on June 23, 2015.

3. Based on communications from Mr. Hoffiman in advance of being interviewed, T was led to
expect that the review process being under taken would be an objective review and that Mr.
Hoffman was serving as an independent, neutral and objective third party in conducting the
review. [ was not given any type of Upjohn warnings and was not advised that the investigation
could be adverse 1o my interests, nor was [ ever advised that the scope of the review had been
extended beyond what Mr. Hoffman’s initial communications had described.

4, | retired from the U.S. Army in 2014, having 20 years of miliwary service during which,
among other duties, I consulted with commanders at deiention facilities in Iraq and Guantanamo
Bay, Cuba as well as with commanders of the Army Medical Command. [ also served in the
Army Inspector General’s inspection of detention facilities. As a mid-level employee of the



Department of Defense (hercinafier “*DoD™), T was never in a position to formulate DoD or
military policy. Although I paricipated in the drafting and recommending of policies, I did not
have decision-making authority to set DoD policy. | was expected to execute policies and
directives issued by my superior, commanding officers. Also, [ was nol in a position to officially
speak to the media or the general public on behalf of the DoD or U.S. govemment; those
activities require official designation. To the extent that 1 would publicly refer 1o existing policy,
it was only as a conduit for stating or explaining what is the policy.

5. In the afiermath of the abuses at interrogation and detention facilities afler 9/11, I was asked
to help recommend policies that would prevent abuses and require reporting any abuses of which
people were aware or even suspected. [ volunteered to serve in the Joint Task Force-
Guanianamo Bay, Cuba (hereinafier “JTF-GTMO™ and worked hard to ensure the
Commander’s intent that detainees were wreated wilh dignity and respect and not subjected io
harsh interrogation methods. Among the policies [ drafted and helped implement there was the
March 28, 2005, Standard Operating Procedures (hereinafter “SOP") for the Joint Intelligence
Group’s Behavioral Science Consultation Team (hereinafter “BSCT’). (Complaint, Exhibit B) 1
drafted thts SOP in consultation with Colonel Morgan Banks; when implemented, il established
procedures for the daily operations of the BSCT. Among other requirements for BSCT personnel
was adherence to the Geneva Conventions, the Uniform Code of Military Justice, professional
ethics and local policies. Also required was reporiing any interactions that were considered
unsafe, unethical, illegal, or in violation of applicable policies and procedures.

6. Prior t0 my initial interview and via email communication, Mr. Hoffman indicated that this
information was not relevant to his investigation, and [ was not given an opportunity during the
interviews to either provide or discuss this policy. This policy prohibited stress positions and
sleep deprivation. Sleep deprivation was never an approved technique at any detention facility.
Some stress positions {(e.g., push ups) were allowed for a period of six or so weeks in late 2002
and early 2003, but then quickly, again prohibited by local policies. Sleep adjustment is not sleep
deprivation.

7. In fact, prior to the interviews via emails' and during the interviews, I repeatedly asked that
Mr. Hoffman provide written versions of the questions he wanted me to address so that 1 could
submit my responses for review through appropriate military channels that would enable me to
discuss relevant policies, including the 2005 SOP 1 had helped draft while at Guantanamo. Mr.
Hoffman refused to provide those questions (with the exception of very specific logistical
questions pertaining to the Army Medical Command’s BSCT training program and my role in
the Fall of 2005 as the Army Surgeon General’s Consultant for BSCT Policy, Course and Ethics,
but no questions conceming the BSCT's actions or policies). When declining to provide written
questions ahead of the interviews, Mr. Hoffman specifically indicated that his interest related
only to “communications with APA as opposed to internal DoD matters.”

8 During the interviews, Mr. Hoffman never asked me about the March 28, 2005, SOP,
although he did question me about an earlier, December 10, 2004, policy. (The 2004 policy was
superseded by the 2005 SOP as is clearly stated on the first page of the 2005 document.) He

1 A true and cotrect copy of the email correspondence is attached hereto as Exhibit 1.



indicated that he had retrieved the 2004 policy online and scheduled a telephone interview
specifically 1o discuss it; he said his interest was the role of a psychological operations team, not
the role of the BSCTs. Mr, Hoffman provided no information to lead me 10 believe the 2005 SOP
was relevant o his inguiry.

9. Separate from questions about the role of a psychological operations team, Mr. Hoffiman
questioned me about the existence of harsh interrogation techniques that, according to past media
sources, had been in effect around the time of the PENS Task Force. 1 told him that authorization
for harsh interrogation techniques within the military had been withdcawn prior to the time of
PENS, was shott-lived, and ne longer in ¢ffect in the time period leading up to the PENS Task
Force meeting.

10, When 1 read the Report of the Independent Review (hereinafter “Report’™), 1 was surprised to
find that Mr. Hoffman had the 2005 policy in his possession - all three policies (2002, 2004,
2005) were included in the reference binders he published along with the Report. [ was even
more surprised to find that the Report focused on JTF-GTMO policies from 2002 and 2004,
concluded that DoD policies were “loose and high level,” permitted abuses to oceur, and totally
disregarded the restrictive 2005 policy in his reference binders. Further, the Report
mischaraclerized my actions as “colluding” with others 1o allow DoD policy to be loose, high
level and to permit abuses in direct contradiction to what the 2005 policy required.

11. The Report repeatedly mischaracterized the multi-faceted mission and parameters of the
work military psychologists performed as behavioral science consultants to interrogation and
detention operations {e.g., pp. 13, 18, 27, 261, 262, 262-263, 300, 303, 329). In particular, the
Report’s conclusion that the role of the psychologist as both “safety monitor™ and as an aid o
effective interrogations was “naive or intentionally disingenuous™ (p. 27) lacks any real
understanding of how the BSCT works. Although Mr. Hoffiwan asked me about the role of a
psychological operations team-—an area | told him was distinguished form behavioral science
consultation—he did not ask me about the role of behavioral science consultants to interrogation
and detention operations, Had he asked me, [ would have told him that in my training and
experience there is no inconsistency for the psychologist to function dorh to help ensure safety of
detainees and facility personnel and to aid effective inlerrogations.

12. As reflected in his email exchanges with me, questions he asked during the interviews and
staternents made in the Report itself, it was apparent that Mr. Hoffman failed to grasp even a
basic understanding of military protocols and procedures, and had no interest in leaming about
them. For example, in email exchanges, he conflated the requirement o have information
pertaining to military duties officially reviewed and approved prior to release versus restrictions
on discussing classified information. This confusion existed despite the fact that I had referred
him to the DoD “Directive on Clearance of DoD [nformation for Public Release™ the day after
his request o meet. A true and correct copy of the Directive can be found at
hitps://tinyurl.com/y26h7sts.

i3. Further, the Report conflates policies applicable to the DoD with those applicable to the
Central Intelligence Agency. (Report, pp.124-152) The Report also fails 1o recognize the way
various DoD directives and instructions interlock with theater and local policies and, perhaps
most important, that local policies may be more restrictive than owerarching policies.



Specifically, Commanders at detention facilities could write local policies that were more
restrictive than those issued at the DoD» level.

14. Contrary to the Report’s mischaracterization of my level of involvement with the PENS Task
Force (e.g., pp- 14, 17, 243, 258), | was not a member of the task force, was not involved in its
deliberations, and did no more than propose members for possible appointment to it by the APA
President. In fact, I specifically explained to Mr. Hoffman during my interview that [ was never
in contact with the task force while it was doing its work. In addition to not being involved with
the work of the PENS Task Force, communications were extremely difficult to maintain while
deplayed (during the time of PENS) on anything other than secure lines without prior elaborate
arrangements being made, something 1 told Mr. Hoffman but which was omitted from the
Report. However, the Report (p. 396) does refer to the possibility of communication difficulties
between Col. Banks and Dr. Behnke during Banks® deployment.

15. In addition, the Report (p. 240) misstales that I collaborated with Col. Banks on the drafiing
of a book chapier entitled, “Providing Psychological Support for Interrogations.”” 1 had
repeatedly told Mr. Hoffman during the interview that T was nol working with Col. Banks on this
chapter.

16. Following my interviews, | was never notified by either Mr. Hoffman or the APA that the
Report had been completed and was about to be published. Additionally, | was never given an
opportunity 10 respond to the accuracy of the Report and the accusations against me prior to the
Report being published, nor was | ever informed that an errata sheet to the Report was being
prepared afler the Report was published. Along with Plaintiffs Banks, James, and Newman, |
objected to the contents of the Report in a post on the APA’s website on July 31, 2015. A true
and correct copy of the comments can be found on APA’s public website at
hitps://tinyurl.com/v3vwdu6z. None of these objections were included in the errata or revised
version of the Report that was published on September 4, 2015.

17. At the time the Report was published, I was retired from the military, | did not hold public
office or public employment, and was not engaged in any public service, Nor did | use my status
as & retired military officer to put myself in the public eye or attempt to influence public policies.
I became the subject of public atiention only because of the actions of the critics and APA and
what was written in the Repon, not because | sought public exposure, [n addition, [ did not have
access 1o the media to rebut the allegations made against me in the Report, and the objections
that | and Plaintiffs Banks, James, and Newman posted on the APA public website received no
media coverage in contrast to the extensive coverage of the Repont itself.

18. The Report's mischaracterizations of the work of military psychologists. the complete
omission of any consideration of the applicable SOP which Mr. Hoffman had in his possession,
and his refusal to allow me to get prior clearance to address questions important to the
investigation lead me to believe that Mr. Hoffman had a predetermined outcome in mind for
which he used the information gathering process to support and confirm.

19. As a result of the mischaracterizations and false statements about me in the Report and the
events that have followed its publications, my reputation was severely damaged and my income



has been significantly diminished. A career’s worth of achievements in psychology practice,
education and training have all been irreparably harmed. Job applications for various government
positions requiring my type and level of expentise have been rejected and my post-military career
goal of consulting to psychology education and training programs has been blocked. The great
irony of this tragedy is that [ have been accused in the Report of doing exactly opposite of what 1
was vigorously committed to doing in the military—working to help prevent unsafe, abusive and

inhumane treatment of individuals detained by L1.S. forces.

I declare under penalty of perjury that the foregoing is true and correct.

L

Debra L. Dunivin

Swom and subscribed 1o before a notary public in the State of Virginia, this / q day of

November 2019,

Commaonwsalih of Virginia
N Halary Public

o A Commigs on Me 7766400
was” My Commsson Exproe 12:34:2022

Timolhy Dayid Walls

Notary Public



EXHIBIT 1

On Jun 23, 2015, at 1:46 PM, "Hofiman, David H " <david hoffman@sidiey com> wrote;
Or {sorry] can we doit at .10 or 5:15 instead?

DAVID HOFFMARN

Partner

Sidley Auslin LLP

One South Dearborn

Chicago, IL 80803

+1.312 B53 2174

david hoffiman@@sidley . coim

www sidley com

Assistant: Carol Graf | coraf@sidiey.com | +1 312 853 7231
SIDLEY AUSTIN LLP

On Jun 23, 2015, at 1:44 PM, "Hoffman. David H."” <david.hoffman@@sidley. com> wrote:
Hi, $0 sarry - can we talk at Spm eastern?

DAVID HOFFMAN

Partnar

Sidlay Austin LLP

One Soulh Dearbom

Chicago, IL 60803

+1.3128532174

david hofimani@sidley.com

www sidley.com

Assistant; Carpl Graf | corafi@sidley.com | +1.312.853 7231
SIDLEY AUSTIM LLP

From: DoctorDunivin [mailto: DoctorDunivin@aol.com]
Sent: Tuesday, June 23, 2015 3:43 PM

To: Hoffman, David H.

Cc: Carter, Daniells

Subject: Re: Follow up question

Hello again, Mr Hofiman.

| just wanted 1o confirm your intentions for arranging to talk toeday since it's approaching five c-clock bere - hope |
haven's missed message. |'m still willing to schedute something this afierncon, but ilit's not today § thought | should
let you know tha [ have commitments the pest ol this week that cannot be changed and ey nex1 availability for this

would be on Monday,
Please just let me know when you have a chance. Thanks.

Debra Dunivin, PhD, ABPFP
Colong (Retired), US Army
DectorDunivin@aol. com 703-402-3045 (cell)

On Jun 23, 2005, at | 1:01 AM, DoctorDunivin < DoclorDunivingiacl.com™ wrote:




hMr HolTman,

I resnain commitied 1o helping yew in your effor (o review information amd draw factual, acourale conclusicns
regarding psychologists’ work in the grea of behaviora] science consuliation to detainee operations, And | must
continug (o work within the constrairts we've discussed - both verbally and in writing, regarding what | can
shawve per the DoD directive on clearance of information for public release. Going into further depth ona
particular aspect of 1his policy memo - beyond what appears 1o bave been previously cleared, raises issues of
botty operational sensitivities and official duties, and trigpers the requiremen fos official review.

Please send specific questions and 1 will submit the responses far review through appropriate channels, I'm
willing to schedule o time to lolk today, but ©'m just net sure that there would be anything ] could say ather than
what's been written in the documents that have gone through the review process.

=
Thonk you,
Debra Dunivin, PhD, ABPP
Colonel (Retired), US ArmyDoclorDunivin@aol.com703-402-3045 (cell)
On Jun 22,2015, at 12:12 PM, "Hoffman, David H." <david holfman@sidlev.com - wrote:

Thank you, Debra, The document is available online, which s where we gotit. [We've sesn various versions
online, all of which appear to have come from FOIA requests as yow say.) | sent the document because we want to
understand what was meant by paragraph 6{f}, to make sure we have a proper understanding of the werk of the
psychological Operations team as It relatas to BSCT psychologists, of course without discussing any details that
wauld require a discussion of any classified information. | don’t think we need more than 10.15 minutes. Do you
have tima for a call today or tomorrow?

Thanks.
David

DAVID HOFFMAN

Partner

Sidley Austin LLP

One South Dearbom

Chicago, IL 60603

+1.312.883 2174

david.hoffiman@sidley.com

www, sidbery.com

Assistani Carol Gral | coraf@sidley com | +1.312 853 7231
SIDLEY AUSTIN LLP

From: DoctorDunivin [mailto: DoctorDunivin@aocl.com]
Sent: Manday, June 22, 2015 10:48 AM

To: Hoffman, David H.

Ce: Carter, Danielle

Subject: Re: Follow up question

Good morning, Mr Hoffman.
The operational policy memorandum you wish to discuss appears to have been released through a FOIA requess.

Would you please send the cover sheet indicating that the document was obtaised through official channels? That



will facilitate my abilily to discuss i

Please also send the quastion(s) you now have so that | may ensure the responses are appropriately cleared for
release.

Thank you.

Debws Dunivin, PhD, ABPP
Colonel {Retired), US Army
DactorDunivin@ao .com703-402-3045 (cell)

Hello Debra. We have one short follow up question for you in relation 1o the December 2004 BSCT SOP
{attached}. Do you have time for a short call, perhaps Mondsy some time?

Thank you.
Bavid

DAVID HOFFMAN

Partner

Sidley Austin LLP

One South Dearborn

Chicago, IL 60603

+1.312.853 2174

david.hoffman@sidley.com

weew. sidley.com

Assistant Carol Graf | cogral@sidlay com | +1 312853 724
SIDLEY ALISTIM LLP
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On May 21, 2015, at 7:35 AM, "Holfman, David H." <david.hoffman@sidlay.com> wrote:
1pm would be perfact. Thank you
| have not s=en the ducks but will look again!

David

From: DoctarDunivin

Sent: Thursday, May 21, 2015 09:13:00 AM

Ta: Hoffman, David H.

Subject: Re: APA independent review: Request for assistance



Goed moming, Mr Hoffman

Wadnesday May 27th in the afternoon will work fine forme Did you want to meet at 1:00pm as we did
yesterday? If not, pleass kel me know andther time

Hope you had a chance to lake a peak ai the mother bird outside your building - second flower bed on the
right....

Travel safely,

Debra Dunivin, FhD, ABPP
Psychologist Emerilus
Colonel (Retired), US Army
DoclorDunivin & adl.com
FO3-402-3045 (cell)

On May 20, 2015, a1 10:30 AM, "Hoffman, Dawid H." <david hoffman@sidiey com> wrote

Hi Dr. Dunivin. I'm on a shorl break from another inlerview Ihat will go unlil yours | believe virtually all
our guestions will be about communications with APA so | figured we could jus! discuss those in
person. Thanks again and see you soon,

From: DoctorDunivin

Sent: Wednesday, May 20, 2015 09:08:46 AM

To: Hoffman, David H.

Cc: Latifi, Yasir; Carter, Danielle

Subjecty Re: APA independent review: Request for assistance

Mr Hoffman,

Just following up on the expectation that you would send a list of questions eardy this week { haven'i
saen anything from your office aboul that and I'd like to siart the review process as soon as possible.
Did | miss a message from your office?

Regardless, will see you later today

Debra Dunivin, PhD, ABPP
Psychologist Emeritus
Colanel (Retired), US Army
DoclorDunivin@aol.com
703-402-3045 {call)

ok A o e ok ol e e ol o o ey ol ey e ol ol o e el ol ok ool el i ke This e_ma“ is

gent by a law firm and may contain information that is privileged or confidential. If you are not the
intended recipient, please delete the e-mail and any attachments and notify
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On May 14, 2015, at 6:20 PM. "Hoffman, David H.° <david. hoffman@sidiey.com> wrole:

Super, thanks



From: DoctorDunivin

Sent: Thursday, May 14, 2015 08:13:46 PM

To: Hoffman, David H.

Cc: Latifl, Yasir; Carter, Danielle

Subject: Re: APA independent review: Request for assistance

I'll plan on 1-5 then, Looking forward to meeting with you, 1oe.

Debra Dunivin, PhD, ABPP
Colonzl (Retired), US Army
BoctorDunivin@aol.com
T03-402-3045

On May 14, 2015, at 8:42 PM, Hofiman, David H. =david.hoffman@ sidley com> wrole:

I'm niot sure but, to play it safe, if you can give us the whole afierncon, we would appreciate il So, until
Spm at the laiest

Thanks, and locking forward to meeling you

From: DoctorDunivin

Sent: Thursday, May 14, 2015 03:57:19 PM

To: Hoffman, David H.

Ce: Latifi, Yasir; Carter, Danielle

Subject: Re: APA independent review: Request for assistance

Yes, absolulely,

Wednesday, May 20th at 1:00 pm it #s. For planning purpases, about how long do you aniicipate the
mesting will be?

Thanks

Bebra Dunivin, PhD, ABPP
Clinical Psychologist Emeritus
Colonel {(Retired), US Army
DectorDunivin@aol.com
T03-402-3045 (call)

On May 14, 2015, at 4 18 PM, "Hoffman, David H " <david hoffman@isidley com> wrote:
Thank you, Dr. Dunivin. Can we plan on meetng you at our office at 1pm on Wednesday, May 307

David

DAVID HOFFMAN

Pariner

Sidley Auslin LLP

One South Dearbom

Chicage, IL 60603

+1,312.853.2174

david hoffman@aidley.com

www.sidley com

Assistant Carogl Graf | cgraf@sidley com § +1.312 853.7231
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SIDLEY AUSTIN LLP

From: DoctorDunivin [maitto: DoctorDunivin@aol.com]

Sent: Thursday, May 14, 2015 3:10 PM

To: Hoffman, David H.

Ce: Latifi, Yasir; Carter, Daniglle

Subject: Re: APA independent review: Request for assistance
Helle again, Mr Hoflman.

1 would be quite willing 1o mest with you next week:, as you supgest, 1o discuss any maners refated to APA
cemmunications and set aside any issues that require DoD review until release can be obtained, Please do send
any questions related o my official dulies, as soon az you can, even i il is early nextoweek, and [ will submit for
review, [ agree that it's unlikely that could be turned around in a day or twe and would be plessed 10 schedule a
secand mesting for follow-up on those maners if needed.

I'd be happy w come to your office for the imerview. At this point [ cannot make a meeting at nine on Wednesday
bur could be available anytime in the afiemoon. | still have Thursday availability bui undersiand you are now
scheduled For that day. Please let me know if sometime in the afiernoon on the 20th would work for you and about
how much Gme you require. 17 ha isn't convenient for you, U'll find some dmes ater in the month ns Ms Carter
suppgested in her message,

Thatk you,

Debra Dunivin, PhD, ARPP
Colonel (Retired), US Army

DoctorDunivinglaol.com
703-402-3045

On May 14, 2015, at 1:47 AM, Hoffman, David H. <david.hoffmani@irsidlev.com > wrote:

Dr. Dunivin,

Thank you for your emails. and | apologize about the delay in responding. As to meeting next Wednesday or
Thursday, | can meet next Wednesday. | now need to be with anather witness most of Thursday., Would 9 am on
Wednesday work? We'd be happy to meet wherever you'd like. Our office is in BC at 1501 K 51 Let us know if
that would be a convenient location for you. Otherwise, please Jat us know what works best for you,

The classification and review issue you raise is perfectly understood and of course sppropriate. Frankly, [ think
most of our questions will not raise such issues, since many of our guestions relate (o communications with APA as
opposed to internal DoD matters. We can certainly send you some quesrions or topics in advance that might
implicate the classification poing, though that may mot occur potil early next week in light of the number of
interviews we are conducting and che tight time frame we are operating under. My strong preference is 10 go ahead
with our meeting next week, even though [ recognize that you may not have had time to receive answess on the
classification issues by then. If we meet and some of our quesiions need 10 be put aside pending DoD) review, tha is
fine. I'd rather pet through most or part of our interview next week and then, as necessary, finish & ata later

date. Assaid, | think we may find that most of our questions will not require review and approval, but we are
happy to see how it goes. Again, given our time consiraints, we need to move forward in as expedient a manner s
we can. [ appreciate your understanding regarding that constraint,

Please let me know what you think. And once again. a sincere thank you for your assisiance and cooperation, We
and the APA apprecinte it.

Beat regards,
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David

XXXXXXXKXAXAXXXXXXKXKXX KX KX KKK KAXK XXX KHAAXK KKK XXX AKX KK KXKX
IS0 000 004 009800008055 0.000 000000 0.0 09010 906:06:0:9:007.6,0:096 86600

On May 13, 2015, at 10:4% PM, "Hoffman, David H." <david hoffman@sidley. com> wrote:

S0, clearly Danielie and | are both working very late lonight and have not coordinated well regarding
which one was going to follow up with you  1'm glad to see that our emails are consistent with each
other, allhough only one addresses the classification point,

Please accepl my apologies about sanding you two emails

Thanks again.

David

From: Carter, Danielle
Sent: Thursday, May 14, 2015 12:46:35 AM

To: doctordunjvin@aol.com
Cc: Hoffman, David H.; Latifi, Yasir
Subject: RE: APA independent review: Request for assistance

{ear Dr. Dunivin,

| am a partner at Sidley Austin and am working with David Hoffman on the independent review. | understand that
vou will be in DC next week and may be available to meet with us. We would like to meet with you the morning of
Wednesday, May 20"', if you are available. We could meet at our offices at 1501 K Street NW. We are close to the
Farragut Morth and McPherson Square melro stops. Please let us know if you are available ta meet with us
Wednesday morning. If that doesn't work, please let us know what days and times would work for you.

Thanks and bestregards,
Danielle Carter

DANIELLE CARTER
Partner
Sidley Austin LLP +1.202.736.8925 dicarter@sidiey com

XXXXXXXXXNAXXXKXEXXXXKXXX XXX XX XXX XK XX KXXAARKXXXNKXX
0 $.9.9.99.9.9.959.09.59356$09080908$¢9685$9 96895650695 830509820E9 88
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From: DoctorDundvin Sant: Friday, May 08, 2015 12:55:27 PM To: Hoffman, David H. Ce: Latifi,
Yasir Subjeck: Re: APA independent review: Request for assistance

Helk again, Mr Hoffman,

1 have a request. As 1 mentioned in the previous message, | am constrained in what | can share given
classification issues and operational sensitivilies. Since your area of inquiry relates to information | acquired
durinp parformance of official duties as a military officar, | want to ensure that the responses | make are
appropriately reviewed and cleared for public refease. The Departmeni of Defense Directive gn Clearance of
Dol Information for Pablic Release (Dol 5230.09) makes it clear that the security review process applies to
retired miliiary persoonel and therefore 1o me,

Would you please 2end me a list of any questions you wish 1o ask related 1o the duties [ performed while
working for the military? I'll do my best to have the review process completed as soon as possible before we
rireet, at which time we could discuss any other areas, not related o my duties, that you might wish 1o address, |
hope this won"t prove io be too cumbersoime for you. | sincerely wish to provide information that 1 believe will
be very helpful lo you,

Best regacds,

Debra Dunivin, PhD, ABPP
Psychologist Emetitus
Colgnel (Retired), US ArmyDoctorDunivin@ aol.com703-402-3045 (cell)

On May 7, 201 5, at 2:20 PM, DoctorDunivin <DoectorDunivin @ool.com> wrole:
Hello, Mr Hoffman,

Thanks for your message. | would be plensed to assist in your efforts fo review information and come to factual and
accurate conclusions regarding psychologists' involvement in detainge interrogations and the relevant professional
ethics, Looking at the documents you have requested, | don't have ony materials of that nnkure to send you, | retired
from the military in O¢tober 2014, and since then have not had access to various military email accounts thae | did
while serving on active duty; neither did | keep hard copies of matecials related 10 official duties.

You do understand, of course, that | am constrained by classification issues and operational sensitivities
regardimg what can be shared about my experiences. Please let me know how you would like 1o proceed.

With respeci 0 scheduling a meeting, | can be available to meet with you [n Washington, DC the week of May [8ih,
Perhaps we can find a muisally convenient time on Wednesday or Thursday? Also, | have co-authored two
publications that might be usefiul for you to review prior to 3 meeting.

Dunivin, D. & Earles, J. (2014). Behavioral science consultation to intervogation and debriefing operations. Policy,
ethics and training. In E.C. Ritchie (Ed.), Foreasic and Etlical Issues in Military Behavioral Health Fort Sam
Houston, TX: Borden Institute. This is posted their website -

bttp: wway cs.amedd armyv.mil FileBownloadpublic aspxPdocid ~¢965e06 1 -4¢97-49ed-bi 5a-c82 754242436
Punivin, D, Banks, L.M., Staal, M., & Stephenson, . (2001). Behaviotal science consvliation to interrogation and
debriefing operations: Ethical Cansiderations. Tn T.J. Williams & C. Kennedy (Eds.), Eshical Practice in
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Operational Psychology. Washington, DC: American Psychological Association Press,

1 suspect yaur attentson has already been drawn to one ather publication, but I'll mentioned it in case it has escaped

your narlice. | find it te be a most complete and accurate description of the ethics revision process during the last
decade:

Bebnke, 5.H. & Moorehead-Slaughter, O, (2012), Ethics, human rights, and interrogations: The paosition of the
American Psychelogical Assaciation. In LH. Laurence & M.D. Matthews (Eda.), The Oxford Handbook of Military
Pyychofogy. New York, NY: Oxford University Press,

Sincerely,

Debra Dunivin, PhD, ABFF
Peychologist Emerius
Colonel (Retired), US ArmyDoctorDynivin @ agl.com703-402-3045 (cell)

On May 4, 2015, at 5:23 AM. "Hoffman, David H." <david.h nigsidley.com> wrote;
Dear Dr. Dunivin:

I am writing to respectfully request your cooperation and assistance in the independent review we are conducting
on behalf of the APA regarding the post-9/11 involvement of psychologists in detainee interrogations, the APA
Ethics Code, and related APA ethics pronouncements including the PENS Task Force. We would very much
appreciate your willingness to assist us in our review.

1 am attaching the APA Board's resolution and public statements, which describes our independent review in
greater detail. As set put in those statements, we are conducting the review In a completely independent fashion
with the sole objective of ascertaining the truth about the allegations through an independent review of all
avallable evidence, wherever that evidence leads, without regard to whether the evidence or conclusions may be
deemed favorable or unfavorable 1o APAL

I'd like 1o schedule a meeting with you to discuss your experience, observations, and insights on these lssues. |f
meeting In DC is convenient for you, | will be in Washington the week of May 18 and would appreciate the
opportunity to meet with you then if that is convenient for you.

I'd alse like to request that you provide us with any documents or records in your pessession = including any notes,
emails, or other communicatians = that may be relevant to the issues of the independent review, Any document
or record that would be useful in attempting to understand the APA’s actions, decisions, and communications on
this subject, espacially between 2001 and 2008, is something that we would consider helpful and relevant to our
review.

Please consider whether you have both hard coples and electronic documents that would be relevant to us. These
documents may include any notes, memos, correspondence of any sort (whether emails, letters, etc.), calendar
entries, or drafts of reports or revisions, among other things. if you are planning te search your emails oc other
electronic records for relevant documents and are nol sure how to proceed, we would be happy to discuss this
with you and ta provide any assistance or share our thoughts about how best to locate such documents.

Some of the specific categories of documents that are relevant to our review are:
1. Any documents prior to 2009 relating to communications with individuals affillated with the APA

{whether Board members, management, staff, or otherwise) regarding the role of psychologists in
national security interrogations;
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2. Any documents related to conferences or meetings sponsared, organized, or hosted by APA between

2001 and 2005 where one of the topics to be discussed was interrogations, educing informatian, or
deception detection;

3. Any documents relating to the 2002 revisions to the APA Ethics Code {such as decuments relating to
the meetings, discussions, and draft revisions of the Ethics Code Task Force} that have any bearing on
psychologists’ participation In interrogatisns;

4. Ary documents related to the PENS Task Force, including documents relating to [a) the idea of creating
such a task foree, {b) the planning and preparation for the 1ask foree, (&) the selaction of task force
members, {d] the formation of the task force, fe) the meetings of the task force {including meeting
notes and agen das), (f} the drafting and dissemination of the task force report (including any drafts or
comiments on drafts), and (g) subsequent discussions and follow up actions relating to the report; and

5. Any documents relating 1o resolutions, petittons, of referendums considered ar acted on by the ARA
Council of Representatives on this subject matter from 2005 o 2009,

As | mentloned above, if we can make this process easier for you by being of any assistance, please do not hesitate
to let me know. You may send us documents either by mail at the address listed below, o by email gither (o me ar
our independent review team’s emall address, which is apareview@sidley.com,

The APA has asked us to canduct acomplete and thorough review of these issues, and your cooperation and
assistance would be very helpful in ensuring that we are able to gather all relevant information and come o
factual and accurate condusions.

Thank you very much in advance for your time, and for your assistance and cooperation & this matter. | look
forward to hearing from yau.

Best regards,
David Hofiman

DAVID HOFFMAN

Partner

Sidley Austin LLP

One South Dearborn

Chicago, IL 80603

+1.312.853.2174

david. hoffman@sidiey.com

www. sidiey com

Assistant: Carol Graf | cgrafl@sidiey com | +1.312.853. 7231
SIDLEY AUSTIM LLP

TAAFR AN TR FER NN AN TN ST AR AEON AT m LA L) !.!1..'*"?1'!!!'"**'Itfi'!'..ﬁ**111is e n1a“ ﬁ;

sani by a law firm and may contaln information that is privileged or confidential.if you are not the inlended
racipient, please defete the e-mall and any attachmenis and nofify

H H i vk S dr e ol B oim e e e ol ok o iy v e o o o e e el e e e R e o ik Ay ek i R ek Rl ik Rk R R bl b
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<APA Board resolution and public statement. pdi=
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On May 4, 2015, at 2:10 AM, "Holfman, David H.* <david.holfman@sidley.com> wrote.

Thank you very much, Russ, | appreciate your sending the articles and Dr, Dunivin's contact information. And
thanks again for being 50 generous with your time,

Best regards,
Dravid

DAVID HOFFMAN

Pariner

Sidley Ausiinn LLP

One South Dearborn

Chicago, IL 80603

+1.312.853.2174

david hoffman@sidley com

www. sidley.com

Assistant Caro) Graf | cgraf@sidley.com | +1.312.853 Y231
SIDLEY AUSTIN LLP

----- Oripinal Messapge-----

From: Russ Hewman [malito:rnewman@allisnt.edu]

Sent: Thursday, April 38, 2815 9:14 AM

Jo: Hoffman, David H.

Cc: DoctorDunivin

Subject: Prescription Privileges for Psychologists Articles

David,
Attached are the article I mentlioned. I am alsc copying my wife on this so you will
have an email connection. Russ

T R R e A ot 1 o A e e o e 8 A Ay il o o e A A R 8 i ol gy B o o ok Sy e Thl's e_mail is

sent by a law firm and may contain informalion thal is privileged or confidential. I you are not the
intended recipient, please deleis the s-mail and any attachments and notify

[ ] A vr i o N W A e e e e v o R o e by il o o e o iy il i
us immediataly
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EXHIBIT C-13

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, ¢t. al.,

Plaintiffs, : Case 2017 CA 0059389 B

vs. : Judge Hiram E. Puig-Lugo

DAVID ITOFFMAN, et al,

Defendants

AFFIDAYIT OF ROBERT FEIN IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Massachusetts )
) 88
County of Middlesex )

1. I, Robert Fein, having been first duly caufioned and sworn, state the following based
upen personal knowledge:

2. I was first contacted by David Hoffman of the law [irm Sidley Austin LLP in early
2015 in order to schedule an interview as a part of the ongoing Independent Review
being conducted on behalf of the American Psychological Association {(hereinafter
“APA™) regarding the post-9/11 involvement of psychologisis in detainee interrogations,
the APA Eihics Code, and related APA policies including the Psychological Ethics in
National Security (hereinafter “PENS™) Task Force. I served as a member of that task
foree in 2003. Mr. Hoffiman, along with a female associate, interviewed me at the Sidley
Boston office on May 11, 20135, for approximately four hours.

3. I am a national security and forensic psychologist with a specialty in threat assessment
and the prevention of targeted violence. During the time of the PENS Task Force, I was a
member of the Intelligence Science Board {hereinafter “ISB"™), from 2003 to 2010, and
Chair of the ISB Study on Educing Information, The 18B was chartercd in August 2002
and advised the Office of the Director of National Intelligence and senior Tntelligence
Community leaders on emerging scientific and technical issues of special importance to
the Intelligence Community.

4. Upon reading the Hoffman (hereinafter “Report™), 1 was struck by the Report’s
apparent preconceived narrative to mischaracterize me as working for the DoD and to
leave the false impression that because T worked for the DoD 1 simply delerred to the




positions taken by the DoD members of the PENS Task Ferce. I am described in the
Report as a DoD) contractor or someone woiking with Dr. Scott Shumate at CIFA (the
DoD» Counterintelligence Field Activity) no fewer than seven times, and am described in
that manner virtually every time I am mentioned. (See HR pp. 18, 21, 47, 199, 232, 237,
265) While it is true that 1 was a consuitant to CIFA in the carly 20005, my primary
professional work at the time of the PENS Task Force was as a member of the ISB and
Chair of the ISB Study on Educing Information, a systevaatic smalysis of science relating
1o non-coercive interrogation. When the PENS Task Force met in late June 2005, my
work as Chair of the ISB study was consuming the substantial majority of my fime and
- attention, as the Phase 1 Study Report was to be pubiished in 2006. Although Mr.
Hoffman was well aware of my position and work with the ISB, he relegates it 1o a
footnote on p, 251 of the Report. A good examplc of the mischaracterized light in which
the Report placcs me s when it states:

Shumate made it clear that he was uncomfortable with public
disclosure of specific examples that might provide further guidance;
that he thought “coercive” was too broad a word to be used in this
context; and that he wanted to manage the task force’s public
message by using words that sofiened the reality of the pressure DoD)
psychologists faced to help produce acticnable intelligence. Fein, a
DoD ¢contractar within Shumate’s unit, did not say as much but was
not going to object to the positions of actual DoD} officials. (HR p.
21)

In fact, the reason that I did not “say much” during thc meeting was that 1 was being
carcful not to be perccived as taking positions on issues that were in the process of being
examined by our ISB study on educing information. 1 do not recall Mr. Hoffinan asking
me about the level of my participation in the meeting, but if he had I would have
explained it this way, not that [ was deferring to the positions of DoD members on the
task forcc, which was simply not true.

5. Despite that fact that Mr. Hoffman cited Educing Information multiple times in his
Report, and specifically cites my introduction to it (p. 76), he ignores that my work is in
direct conflict with his narrative that 1 supported or would have supported a position
allowing for detainee abuse. No fewer than two of the chapters [ commissioned, one by
Professor Bob Coulam (pp.7-16) and ancother by Professor Randy Borum, (pp.17-43)
address the lack of effcctiveness of the use of coercion in interregations, which is one of
the ccntral lessons to take away from the Phase 1 Study Report. (A true and correct copy
of Educing Information Integration: Science and Art, Foundations for the Future is
published online by the University of Minnesota Human Rights Library at:
http://hrlibrary. umn.edu/QathBetrayed/Intelligence%20Science%20Board%6202006.pdl)

6. Other statements of “fact” offered by the Report which either retate to me or of which
[ had personal knowledge as a member of the PENS Task Force are just plain false.
When describing the APA Ethics and National Security Forum that took place in July
2004, the Report indicates, “Robert Fein commcnted that he had attended an FBI




confevence &t which they “concluded that the [E]thics [Clode was indeed a poor fit.” (HR
p. 201} I dixt not attend the FBI conference referred to and never said that the APA Ethies
Code was a “poor fit” with the work of psychologists in national security, a conclusion
that is wholly inconsistent with the entire thrust of the PENS Task Force guidelines.
Related, statements in the Report that the work of the PENS Task Force was not based on
an ethics analysis {e.g. HR pp.13-16, 307) are not true. During the PENS task force
meeting there were detailed and specific discussions of the APA Ethics Code and the
Ethics Code’s application to the work of national security psycholegists.

7. The stalemend in the Report that APA, including the staff and the PENS Task Force,
remained “deliberately ignorant” of detainee abuse is false. PENS Task Force members
were provided by APA staff with considerable materials describing detainee abuses. |
specifically posted two New York Times articles detailing abuses to the PENS listsery, all
of which is documented in the PENS listserv records Mr. Hoffman was provided and that
he cites over eighty times in the Report. (A true and correct copy of the PENS listserv
records cant be found in the Heffman Report binders published by the APA online at
hitp:/fwww.apa.org/independent-review/inder-5.pdf, PDF pp. 453-672.) In fact, the
Report (HR p. 262) itself points to one of those articles that [ provided 1o the task force
members.

8. The Report falscly concludes that I had cngaged in a “coordinated...cxchange”™ “to
cosurc that Shumate, Fein, and Gelles would be nominated with promincnt
recommenders” to the PENS Task Force. {HR p.232) This canclusion is based on some
unrelated listserv posts and email communications and speculative “behind-the-scenes
communications [that] are not made explicit.” Additionally, the conclusion seems based
on a premise that I had “worked closely™ with a psychologist from the U.S. Secrel
Service’s National Threat Assessment Center who posted on a listserv that Scott Shumate
would be a good nominee, as well as the fact that [ had worked with Shumate at CIFA.
ln [acl, I had never worked closely with the psychologist [rom the Secret Serviee, a
reality [ do not recall Mr, Hoffman ever inquiring about,

9. Much of the Report’s characterization of the workings of the PENS Task Force is
based on information provided by Dr. Jean Maria Arrigo, a member of the task foree who
in my experience lacks credibility. For example, the Report describes, on page 251, an
outreach 1 made to Dr. Arrigo in January 2005 about contributing to my Educing
Information project that she perceived to be an attempt to “sereen™ her for the PENS Task
Force. At that time I was unaware of any yet-to-be formed PENS Task Force. Dr.
Arrigo’s percepticn is without basis in fact.

10. The Report also indicates that Dr. Arripo (as well as other “non-DeD}” task force
memhers):

...came to regret going along with the repart at the end of the meeting.

They insist that their failure te issue a final and overall dissent should

not be taken as approval...(and} cited a feeling of intense group pressure

from the much larger group of Dol} task force members and APA

leaders {all men, they point cut) to go along at the cnd, in order to cnable




APA to make a clear and positive public statement that APA was
“against torture.” (HR p. 25}

I was surprised to read this, particularly from Dr. Arrigo whose PENS listserv postings
days after the meeting indicated, among other things, that she believed, “The depth, scope
and wisdom of this [PENS] document are indeed impressive.” She also wrote, “Thanks to
all, especially the military psychologists, for an enfiching and heartening expetience of
democratic process. 1 am grateful for the opportunity to participate in this process.” (A
true and correct copy of the PENS listserv communications can be found in the Hoffman
Report binders published by the APA online at hitp//www.apa org/independent-
review/binder-3.pdf, pp. 108, 91, PDF pp. 560, 543.)

11. The Report describes APA staff actions during the course of the PENS Task Force
meeting in ways that are not accurate and appear to be part of a preconceived narrative
that staff, nolably Drs. Newman and Behnke, behaved improperly. On page 268, lhe
Report states, “It appears that Moorchead-Slaughter’s predominant role was that of
facilitator (and Behnke’s agent as previously discussed), though even that role was
appropriated by others in the room like Newman ™ 1t is a mischaracterization—based at
least in part on Dr. Arrigo’s notes according to the Report (1R p. 268 fn. 1188)—to say
that Dr. Newman “appropriated” Dr. Moorehead-Slaughter’s role as chair or facilitator.
Dr. Newman did make some points during the course of the meeting as I recall, but in no
way did he take over or control the process of the meeting,

12. Additionally, the Report (p. 286) mischaracterizes Dr. Behnke’s role when it states,
“Bo after one day of task force deliberations, Behnke drafted a document that would
largely become the final PENS report’s twelve statements,” giving the false impression
that Dr. Behnke was authoring the PENS Tasgk Force report. In fact, Dr, Behnke, in his
staff liaison role, appropriately drafled language based en the task force’s discussions and
direction followed by review and approval by the task force members as the process is
described 1n the PENS listserv communications {p. 88), a true and correct copy of which
can be found published by the APA online in the Hoffman Report binders at
hup:iwww.apa.orgfindependent-review/binder-3.pdf, PDF p. 540, A review of the
PENS Task Force process as described by Mr. Hoffman himsell indicates that the task
force reviewed and approved multiple draft versions of their report. (See, e.g., HR p. 312,
Task Force approving “a revised fifih draft version of the report,™)

13. The Report did not include information [ offered contradicting its conclusion that Dr.
Behnke, “joined and supporled...by other APA officials, colluded with important DoD
officials to have APA issue loose, high-level ethical guidelines that did not constrain
DoD in any preater fashion than existing DoD) interrogation guidelines.” (HR p. 9} As
documented 1n Mr. Hoffman’s notes of my interview, I told him that people like Behnke,
Col. Dunivin, amd others were trying to improve training for human intelligence
collectors to be more informed and uscful advisors and monitors of military interrogators,
This information was omitted from the Report.

14. The Report also did not include information [ offered about the value of the



Behavioral Science Consultation Teams (hereinafter “BSCTs™). As documented in Mr.
Hoffman’s notes of my interview, I told him that I saw BSCTs as fundamentally working
to improve the treatment of detainges. ! also told him that BSCTs were in a monitoring

_tole, and there were times when psychologists in that role stopped bad behavior by their
presence and actions in the face of pressure on interrogators to behave badly toward
detainees. This information was omitted from the Report.

I declare under penalty of perjury that the foregoing is true and correct.

ikt

Robert Fcin

Swaorn and subscribed to before a notary public in the State of Massachusetts, this
® *" day of October 2019.

S« , N .::' hx:&kt\':.

Notary Z»ﬁ:h’c
I
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Clivil Division

STEPHEN BEHNKE, et. al.,
Plaintiffs, Case 2017 CA 005989 B

VS, Judge

BE @@ @ EE EE s

DAVID HOFFMAN, et. al., Initial Conference
Feb. 23, 2018, 9:30 AM

Courtroom 212

Defendants

AFFIDAVIT OF MICHAEL G. GELLES IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS® SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Virgimia

) s8:
County of yV-0\W l

1. I, Michael G. Gelles, having been first duly cautioned and swom, state the following based
upon personal knowledge:

2. I was first contacted by the American Psychological Association (APA) President Nadine
Kaslow in December 2014 by email sent to members of the Presidential Task Force (Task Force)
for Psychological Ethics on National Security (PENS) requesting cooperation with an
independent review of allegations that the APA colluded with the Bush Administration’s post-
9/11 interrogation program. I was subsequently contacted by email on February 26, 2015, by Mr.
David Hoffman of the law firm Sidley Austin LLP, who was conducting the review on behalf of
the APA, to introduce himself and to request an interview. He re-contacted me by email on April
8, 2015, requesting | schedule an interview, and [ was interviewed on April 15 and May 27 at the
Sidley Austin offices in Washington, DC. A Sidley Austin associate typed while 1 was speaking.
The two interviews together lasted approximately five hours.

3. My interviews with Mr, Hoffman consisted primarily of questions related to my involvement
with the PENS Task Force. At the end of the first interview I stated to Mr, Hoffman that I had
been involved in an ethics disciplinary case (the "King case”) adjudicated by the APA Ethics
Committee. I asked if he was aware of this case as | did not want even the appearance of




withholding information. He indicated that he was aware of the King case and, in what I
perceived to be a dismissive tone, stated that we would not be talking about the King case.

4. That this case was not a focus of my interview was consistent with my understanding of the
scope of the review as previously described by both President Kaslow and Mr. Hoffiman, which
was to uncover facts related to the post-9/11 involvement of psychologists in the Global War on
Terror, The King case involved events that occurred in 1999, prior to the Bush Administration,
and was in regard to a United States citizen, not a post-9/11 detainee. Neither President Kaslow
nor Mr. Hoffman ever informed me that the scope of the investigation had been expanded
beyond what was described in their original communications to me.

5. Immediately following a cursory review of the Executive Summary of the Report of the
Independent Review (hereinafter “Report”) when it was first published, I emailed Dr. Kaslow
indicating that I had a couple of questions I wanted to ask her. Given difficulty scheduling a
phone call due fo our respective schedules, I ultimately determined that [ would not pursue a
substantive discussion with her regarding the Report as my career path had moved away from
psychology and my views on issues addressed by the Report had been represented over the past
decade and half in numerous articles books and videos. Also following my cursory review of the
Report’s Executive Summary, 1 emailed Mr. Hoffinan to communicate that I thought he had
conducted his work, particularly his interviews with me, in a competent and professional manner.

6. At the time I emailed Dr. Kaslow and Mr, Hoffinan, | had not yet read the entire 542-page
Report, but had only skimmed a small portion of it due to my work-related obligations.
Subsequently, a colleague contacted me and strongly urged me to read the entire Report,
specifically where the Report mentioned me, which I then did.

7. Upon a careful reading of the Report, 1 was shocked to see a detailed and lengthy discussion
of the King case (Report pp. 475-486) given my understanding of the scope of the review and
that Mr. Hoffman had indicated when interviewing me that we would not be discussing that case.
The detailed treatment of the case in the Report. despite the fact that | had not been asked any
questions about the case, was all the more shocking given the Report’s allegations that the
APA’s ethics disciplinary cases had been handled “in an improper fashion” in order * to protect
these psychologists from censure.” (Report, p. 10) Given the inclusion of the King case in the
Report, these allegations leave the clear yet false impression that my case was wrongly decided, 1
had no opportunity when interviewed to indicate. among other things, that I had cooperated fully
with the Ethics Office regarding the King case. The Ethics Commitice was unanimous in
determining that [ had not violated the Ethics Code.

8. Neither the APA nor Sidley Austin ever informed me that, following the July publication of
the Report, an “errata™ sheet was being prepared or that a revised Report was being published
with corrections. If | had known such a process was being undertaken. 1 would have immediately
reviewed the entire Report for statements related to me, and I would have objected to inclusion
of the King case and to the implication that the case was handled improperly to protect me from
censtire.
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EXHIBIT C-15

SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA
CIVIL DIVISION

STEPHEN BEHNKE, er al., : Case 2017 CA 005989 B
Plaintiffs, : Judge Puig-Lugo
V.

Courtroom 317
DAVID H. HOFFMAN, et al.,

Defendants,

AFFIDAVIT OF ARMAN GUNGOR

State of California )
) ss:
County of Los Angeles )

1. 1. Arman Gungor, having been first duly cautioned and sworn, state the following based upon
personal knowledge:

2. 1 am a Certified Computer Examiner (CCE) and the Director of Forensics at Meridian
Discovery. LLC, a company that specializes in digital forensics. | have an electrical engineering
background and software development experience. Since 2004, 1 have assisted numerous law
firms, corporations, government entities and individuals in computer forensies and eDiscovery. |
have served as a court-appointed computer forensics expert and as a neutral third-party eDiscovery
consultant. | have also authored various software tools that are used during forensic analysis as
well as electronie document productions. Attached hereto as Exhibit A is my curriculum vitae.

3. Metadata is information that describes the attributes of a document as opposed to describing the
contents of a document. As it pertains 1o electronic documents in Portable Document Format
(PDF). metadata can comtain information about the document such as, without limitation, its
creator, title, ereation and modification dates and the name of the tool that created it.

4. Extensible Markup Language (XML) is a meta markup language developed by the World Wide
Web Censortivm (W3C) and defined by the W3C™s XML 1.1 Specification and other related
specifications. It facilitates the creation of new markup languages by defining their structure and
tags. XML implementations are commonly used for exchanging data between applications.

5. Extensible Metadata Platform (XMP) is a document labeling technology originally created by
Adobe Systems, Inc. XMP allows metadata 10 be embedded into electronic documents. and enables
software and systems 1o capture, share and utilize document metadata as well as maintain
document context and relationships throughout the document lifeevele.



6. Metadata may be stored in a PDF document in a metadata stream associated with the document
or a component of the document, or in a document information dictionary associated with the
document. A PDF metadata stream contains metadata represented in XML, and the format of the
XML representing the metadata is defined as part of the XMP framework.

7. 1 reviewed and analyzed the metadata for the following three (3) PDF documents:

report.pdi’ A true and correct copy of this file is available on The New York Times website at the
following address at the time of this writing:

https://www.nytimes.com/interactive/201 5/07/09/us/document-report.hitml|

The PDF file is hosted on DocumentCloud” at the following address and displayed on The New
York Times website inside an embedded control.

https://assets.documenteloud.org/documents/2 | 60985/report.pdf

APA-FINAL-Report-7.2.15.pdf* A true and correct copy of this file was available on the American
FPsychological Association website at the following address in luly 2017:

https:/'www.apa.org/independent-review/APA-FINAL-Report-7.2.1 5.pdf

As of Qctober 2019, the above hyperlink points to the address "https;//www.apa.org/independent-
review/revised-report.pdf™,

revised-report.pdl® A true and correct copy of this file is available on the American Psychological
Association website at the following address at the time of this writing:

https://www.apa.org/independent-review/revised-report.pdf

8. Exhibit B is a true and correct copy of the metadata streams—represented in XML—extracted
from the three documents | reviewed.

The Report posted on the Times website (report pdf)

9. Metadata found in “report.pdf” shows multiple modifications to the document and/or its
components on July 1, 2015 and July 2. 2015 in a UTC-05:00 time zone— consistent with
Central Daylight Time (CDT).

10. 1 Found references to " Acrobat PDFMaker 10.1 for Word™ as the "Creator Tool™ in the metadata
found in this document. This is consistent with metadata that would be found in a PDF file that
was created by converting a Microsoft Waord document to PDF format.

I'1. Document metadata shows that another modification to the document was made on July 7,
2015 using “Adobe Acrobat Pro 10.1.13™ in a UTC-04:00 time zone—consistent with Eastern
Daylight Time (EDT).

"SHAL Hash: 933¢312d2d6266088d383904762472hd24h7 b
* htps:/www doeumentcloud.org

P SHA 1 Hash: ceb7eSbb8ddad615774dfaa8a90b5dde09b25257
" SHAI Hash: ¢03772372abbb3a27d07611d7b14938eacdT9ae

(o]



12. Metadata streams found in the document contain the author values "D. Hoffman", "jplatt01",
and "Maassen, Emily" reflecting activity in the document before the document took its final form
as "report.pdf™ which [ examined.

The APA Final Report 7.2.15 posted on the APA website (APA-FINAL-Report-7.2.15. pedf)

13. Metadata found in this document indicates that it was created using “Aspose.Pdf for NET
8.6.0", which is an Application Programming Interface (API) that enables software developers to,
among other things, create, read and modify PDF documents without using Adobe Acrobat. This
is different than the tool that was used to create “report.pd!™.

14. The scanner artifacts found on the first page of this document, along with lack of extractable
text on the first page, are consistent with attributes of a scanned page. It is very likely that the cover
letter on the first page of this document was scanned and combined with the main report which
starts on the second page of this document,

The Revised Report posted on the APA website (revised-report pdf)

15. Metadata found in “revised-report.pdf” shows multiple modifications to the document and/or
its components on September 4, 2015 in a UTC-05:00 time zone—<consistent with CDT—and that
a component of the document was created by using a device identified as “Xerox WorkCentre
77757, 1 found references to “emaassen”™ and “cgral™ in the metadata found in this document.

16, Document metadata shows that additional modifications to the document were made on
September 11, 2013 using “Adobe Acrobat Pro 10.1.147 in a UTC-04:00 time zone—consistent
with EDT,

| 7. The scanner artifacts found on the second page of this document, along with lack of extractable
text on this page. are consistent with attributes of a scanned page.

The “deleted” emails

18. I was asked to locate thirteen emails within the forensic image of the Behnke hard drive. | was
able to locate the thirteen emails without having to perform data recovery and found that none of
the emails was deleted. Printouts of these thirteen emails that | was asked to locate, as well as the
printout of the unredacted, found copy of one the emails and its attachment are attached hereto as
Exhibit C.

FURTHER AFFIANT SAYETH NOT.

e

(/ Arman Gungor

* hitps://'www.aspose.com/products/pdfnet



Sworn and subscribed to before a notary public in the State of California, this 11" day of November

2019, mcwd
P 52 rore®

Notary Public
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California Jurat Certificate

A notary public or other officer completing this cerbificate verifies only the ideniity of the individual wha signed the
document to which this cerfificate is attached. and not the truthfulness. accuracy, or validity of that document

State of California
County of Los Angeles e

Subscribed and sworn to (or affirmed) before me on this \\J‘:‘- day of \nu\J )
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MICHAEL HELIN
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CURRICULUM VITAE
ARMAN GUNGOR

Director of Forensics

Meridian Discovery, LLC
840 Apollo Street, Suite 100
El Segundo, CA 90245

Office: (213) 908-2188
agungor@meridiandiscovery.com

CERTIFICATIONS

CCE - Certified Computer Examiner
September 2011, Certification No: 1411

CCSA - LexisNexis Concordance Certified Software Administrator
May 2007

CCFA - LexisNexis Concordance Certified FYI Administrator
May 2007

PROFESSIONAL EXPERIENCE

Meridian Discovery, LLC [October 2009 - Present]
Director of Forensics [August 2019 - Present]

e Assist clients in identification and preservation of electronic evidence.
e Perform digital forensic examinations.

e Prepare expert reports and testify as an expert witness when required.
e Design custom software solutions for clients.

e Develop some of the software tools used by Meridian Discovery.

e Perform data recovery on damaged digital storage devices.

Litigation Support Director [October 2009 - August 2019]

e Assisted clients in identification and preservation of electronic evidence.

e Performed digital forensic examinations.

e Prepared expert reports and testified as an expert witness when required.

e Provided eDiscovery processing and electronic production services.

e Designed custom software solutions for clients.

e Examined electronic document productions received by clients to determine whether they
complied with the agreed upon production specifications.

Arman Gungor CV Page 1 of 5



Advised clients regarding the preparation of electronic document productions in
compliance with their discovery agreements.

Developed some of the software tools used by Meridian Discovery.

Performed data recovery on damaged digital storage devices.

Metaspike, Inc. [May 2017 - Present]
Founder/CEO

Design and develop Forensic Email Collector software that forensically collects email
evidence from hosted and on-premises email servers such as Exchange, Office 365, Gmail, G
Suite, Yahoo, and other IMAP-compatible servers.

Manage company’s cloud computing infrastructure.

Edmond Scientific Company [December 2008 - October 2009]
Litigation Support Director

Oversaw eDiscovery processing and production efforts in all branches of the company.
Evaluated and hired employees and trained existing team to improve electronic production.
Restructured company’s legal data hosting/review system.

Provided guidance during the transition of Edmond Scientific from a single to multi-hub
electronically stored information processing infrastructure.

Worked closely with the software development team to improve in-house eDiscovery
processing, online review and project management software.

Pro-Legal Services, Inc. [February 2008 - December 2008]
Director, Litigation Support Services

Re-designed Pro-Legal’s IT infrastructure.

Configured and installed computers, servers, network switches, firewalls, VoIP devices,
enterprise NAS storage and environmental monitoring devices.

Established new eDiscovery processing and production workflow.

Improved Pro-Legal’s eDiscovery system to support Unicode eDiscovery processing.
Created new training program and provided internal employee training.

ACCESS Litigation Support Services, LLC [July 2004 - January 2008]
e-Discovery Director

Assisted in designing ACCESS’ eDiscovery processing workflow.

Prepared standard operating procedures and established quality control standards to
improve efficiency and quality.

Participated in the design, development and implantation of ACCESS’ in-house eDiscovery
processing and legal review software.

Developed software tools to enhance eDiscovery workflow.

Helped clients identify and preserve electronic evidence.
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o Performed Concordance Programming Language (CPL) programming both for clients and
for internal company use.

e Managed ACCESS’ hosted online review system.

o Hired eDiscovery employees and provided internal training.

PROFESSIONAL AFFILIATIONS

The International Society of Forensic Computer Examiners (ISFCE)
High Technology Crime Investigation Association (HTCIA)

EDUCATION

Bachelor of Science in Electrical Engineering
Ege University, 2003

PRESENTATIONS

“Forensic Investigation of Emails Altered on the Server”
SANS DFIR Summit (Austin, TX 2019)—]July 26, 2019

“Leveraging Server Metadata in Forensic Email Investigations”
Techno Security & Digital Forensics Conference (San Diego 2019)—March 11, 2019

“Overcoming Email Preservation Challenges in eDiscovery with Forensic Email Collector”
[llinois Paralegal Association—Lunch & Learn Webinar, June 2018

“E-Discovery Productions and Inadvertent Disclosure of Protected Information”
Gilchrist & Rutter PC, April 2014

EXPERT TESTIMONY

Joseph Hourany, M.D. v. Rahul Paliwal [April 2019, Deposition]
Superior Court of The State of California, County of Los Angeles
Case No. KC068076

Douglas Fierro v. Jorey Bernstein [January 2019, Trial]
Superior Court of California, County of Los Angeles
Case No. BC606593

FatPipe Networks, Ltd. v. XRoads Networks, Inc. [December 2013, Pretrial Hearing]
United States District Court for the District Of Utah, Central Division
Case No. 2:09-cv-186-DN

Merle Bivens v. Robin Carmack & Gonia, LLP [August 2012, Deposition]
Superior Court of California, County of Orange - Central Justice Center
Case No. 30-2010-00431484
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COURT APPOINTMENTS/NEUTRAL ASSIGNMENTS

i3 Verticals, LLC vs. Tootikian [March 2017]
Superior Court Of California, County Of Orange
30-2016-00870402-CU-BT-CJC

Neutral third-party eDiscovery consultant.

Shigeru Suzuki v. JVCKENWOOD USA Corporation [June 2016]
Los Angeles Superior Court, Central District
Case No. BC594471

Served as neutral third-party computer forensics expert.

FatPipe Networks, Ltd. v. XRoads Networks, Inc. [December 2013]
United States District Court for the District Of Utah, Central Division
Case No. 2:09-cv-186-DN

Served as court-appointed computer forensics expert (Federal Rules of Evidence Rule 706).

Eugene Ataman v. TUG Technologies Corporation [October 2010]
United States District Court Central District of California - Western Division
Case No. 2:09-cv-03900-JHN-CWx

Served as court-appointed neutral third-party eDiscovery Consultant for purposes of examination,
retrieval and production of Electronically Stored Information.

OTHER NOTABLE CASES

Joseph Hourany, M.D. v. Rahul Paliwal [September 2018 - Present]
Superior Court of The State of California, County of Los Angeles
Case No. KC068076

Digital forensic examiner for the Plaintiff.

Paradice and Li v. Mahamedi, Mahamedi IP Law LLP [December 2017 - September 2018]
California State Court, County of Santa Clara
Case No. 16-cv-295331 (related cases: 17-cv-309658; 16-cv- 2805)

Digital forensic examiner for the Defendant and cross complainant during the arbitration
proceedings.

Cory Spencer, et al. v. Lunada Bay Boys, et al. [March 2017 - Present]
United States District Court, Central District of California, Western Division
Case No.: 2:16-cv-02129-SJO (RAOx)

Digital forensic examiner for two of the Defendants.
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Larry C. James, et al. v. David Hoffman, et al. [July 2017 - Present]
Court of Common Please, Civil Division, Montgomery County, Ohio
Case No. 2017 CV 00839

Digital forensic examiner for the Plaintiff.

Glazier Group, Inc. et al. v. Nova Casualty, et al. [July 2016 - Present]
Supreme Court of The State of New York, County of New York
Index No. 159101/2014

Digital forensic examiner for the Plaintiff.

Arris Group, Inc. v. Leader Electronics, Inc. [March 2015]
United States District Court for the Northern District of Illinois, Eastern Division
Case No. 14 cv 00345

Digital forensics and eDiscovery expert for the Defendant.

Moroccanoil, Inc. v. Moshe Greenwald [October 2014 - December 2015]
Los Angeles Superior Court, Northwest District
Case No. LC097953

Digital forensic examiner for the Plaintiff regarding fraudulent e-mail messages.
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EXHIBIT C: E-MAILS THE REPORT CLAIMS WERE SECRET OR DELETED

Sender: Behnke, Stephen </O=APA/OU=DC/CN=RECIPIENTS/CN=SVB>
Sent: Wednesday, April 25, 2007 12:26:38 PM

Recipient: ‘James, Larry C COL TAMC' <larry.james(@us.army. mil>

Subject: RE: Eyes Only (UNCLASSIFIED)

Larry, thank you. Tcannot overstate how helpful such a letter will be.

Please let me know if you'll be in DC before you're deployed.

Steve
—---Original Message-—
From: James, Larry C COL TAMC [mgilto:larcy james@s army.mil]

Sent: Wednesday, April 25, 2007 11:50 AM
To: Behnke. Stephen
Subject: RE: Eyes Only (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Sure.

———-Original Message-—--

From: Behnke, Stephen | mailtoxsbehnke@apa. org)
Sent: Tuesday, April 24, 2007 7:08 PM

Tao: James, Larry C COL TAMC

Subject: Eves Only

Larry, I'd like to ask something of you, that | know may be difficult or
impossible. On the other hand, yvou have been known to accomplish the

impossible..,

As you know, there remains considerable passion at APA regarding the
issue of interrogations.  You've not mentioned where you'll be deployed.
My question is this. By the time convention arrives, or shortly before,
waould it be possible for you to write an apen letter to APA, without
providing any classified information or even reveiling where you are,
that says you are now in a setting working with interrogators and are
successfully representing the position advanced by APA: That ethical
and effective interrogations are based on building relationships and
preclude any type of abusive behavior. (Continwing) Based on your
first-hand knowledge of detention facilitics and of the processes that
govern interrogations, the most efhical stance APA can fake {5 1o remain
fully engaged in consulting to interrogations, and that vou write to
convey how successful APA has been in promoting the practice and theory
of "gthical* interrogations.

[ would, of course, be happy to work on langnage with you. Yoursisa
very well-respected voice in the association. Would this be possible
for you to consider?

Thanks so much, Larry,
Steve
——-Chriginal Message-——

From: James, Larry C COL TAMC [maiito:la
Sent: Monday, April 23, 2007 1:35 PM

APA_0065260



To: Behnke, Stephen; morgan sammons
Subject: RE: Convention 2007 (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Hi Steve,
I have recently learned that [ will be deployed in June for a year, so [
won't in the U.S. in August.

Larry

——=Original Message-—

From: Behnke, Stephen [mailio:sbehnke@apuorg)
Sent: Monday, April 16, 2007 7:04 PM

To: James, Larry C COL TAMC; morgan sammons
Subject: Convention 2007

Hi Larry and Morgan,

I am putting together the program on ethics and interrogations for
Convention; could you please tell me how you would like to be hsted?
(that is, how you would like you name to appear and your institution
affiliation)

Thanks so much,

Steve

Classification: UNCLASSIFIED

Caveats: NONE

Classification: UNCLASSIFIED
Caveats: NONE

APA_0065260



Sender: Behnke, Stephen </0=APA/OU=DC/CN=RECIPIENTS/CN=SVB>
Sent: Sunday, July 30, 2006 12:39:50 PM

Recipient: (UG ERNEERIE

Subject: Eyes Only

Any thoughts appreciated, Morgan,

—-Original Message-——

From: Behnke, Stephen

Sent: Sunday, July 30, 2006 12:21 PM

To: 'Levant.Ronald F'

Ce: 'Gerry Koocher'; Gilfoyle, Nathalic

Subject: RE: [APABODEMG] FW: [SPSMM|] APA Stance on interrogations

Ron, | am copying Gerry and Nathalic on this, becanse I'm mentioning the law, and because this issue may well come up at
Convention (e.g., at the town hall meeting), and 1 want to make sure we're all on the same page here,

I'll make the response as straightforward and succinet as I can:

There have been a number of strong objections to the adequaey of the legal protections and legal proeess afforded to
detainees. Salim Ahmed Hamdan, who was Osama bin Laden's personal chauffeur and a detainee at Guantanamo, challenged
the Bush Administration's process for trying detainees. Hamdan's case went through the federal court system to the United
States Supreme Court, and on June 29, 2006, in Hamdan v. Rumsfeld, the United States Supreme Court agreed with
Hamdan's arguments and held that the manner in which the Bush Administration had proceeded violated the US

Constitution. The Court stated ".in undertaking to try Hamdan and subject him to criminal punishment, the Executive is
bound to comply with the Rule of Law that prevails in this jurisdicion." The consequence of Hamdan v. Rumsfeld is that
Congress must develop a process for trying detainecs that is scceptable under the United States Constitution (i.e., "...the Rule
of Law that prevails in this jurisdiction.")

Our system of law is set up in such a way that 2 Guantanamo detainee had the opportunity to take his objections to the United
States Supreme Court. The Supreme Court agreed with the detainee, and as a consequence Congress must now review the
complete legal process and protections afforded 10 detainees. The Administration can't "go it alone." Thus, all three
branches of government—the Executive, the Legislative, and the Judicial--will be involved in determiming what legal process
and protections detainees arc to receive.

On July 7. 2006, in response to the Supreme Court’s Hamdan v. Rumsfeld decision, Gordon England, Deputy Defense
Secretary, wrote in a memo to defense officials:

"The Supreme Court has determined that Common Article 3 to the Geneva Cinvention of 1949 applies as 4 matter of law to
the conflict with Al Qaeda...I request that you promptly review all relevant directives, regulations, policies, practices, and
procedures under your purvicw to ensure that they comply with the standards of Common Article 3."

To those who make the objections below, [ wounld respond: "The United States Supreme Court agrees with vou. That is why
Congress is now reviewing the entire legal process for trying detainees; the resulting process must be the result of
Congressional review and must be acceptable under the United States Constitution.”

FOR FURTHER DOWN THE ROAD:

To those who continue to ohject, that the protections are inadequate following a full review by all three branches of
government, | would give the following cantion: Our povernment is based upon a system of checks and balances—a system
that ensures, as 15 happening in this wstance, that all three branches are volved 10 making our laws.  If sormcone docsa't like
the laws that result, and therefore argues that psychologists cannot ethically be involved, should we then: 1) prohibit
psychologists from working in the criminal justice systems of states that allow the death penalty? (criticized ina recent UN
document); 2) prohibit psychologists from working for protective services i states that place severe restrictions on the right
of a minor to get an abortion? 3) prohibit psychologists from working for the Chicago police department and "supermax”
prisons? (both criticized in a recent UN document.) When is it appropriate to use our cthics to vent our disagreements with
the government? One could, after all, argue that it should be unethical for a psychologist to work in the Bush Administration

in any capacity...

APA_0062364




~---Original Message—--

From: Levant Ronald I | gigiatEl®
Sent; Sunday, July 30, 2006 B:
To: Behnke, Stephen
Subject: FW: [APABODEMG] FW: [SPSMM] APA Stance on interrogations

Y REDALCTION

Steve: Do you have any thoughts as to how to approach this?
Ron

-——-Original Message—--

Folks: Here is another theme that keeps coming up that we should
develop a pood answer for. | have abstracted it here, but you can read
the two postings on this point below.

" ..let us suppose that the same suspect was systematically denied the
protections afforded by our legal system as these have been
progressively elaborated by the courts--denied any access 1o counsel,
any right to petition for habeas corpus, not told what the charges
against him were, not allowed to see the evidence against hitm, and held
in detention for an indefinite period. Should it be considered

consistent with psychological ethics for a psychologist to provide
assistance or consultation with respect to his interrogation? . the
psychologist would be lending assistance in a proceeding that was m
violation of the subject’s civil nghts according to U.S. law and of his
human rights as these have been defined by international conventions to
which the UL.S. povermnment is a signatory. Collaboration by the
psychologist in this latter instance would be in his own interest but it
wotld be in violation of Principle B of the Ethics Code; (Fidelity and
Responsibility, in which psychologists "are aware of their professional
and scientific responsibilities to society.") As Ive observes: \..the
people at GTMO are being held outside the borders of the United States
specifically to deny them the right to appear in court,-and other
privileges of the constitution."™

Your thoughts?
Ron

—-Original Message-—

From: Facilitate discussion of topies related to the psychology of men &
masculinity, [mailto:SPSMM@LISTS.APA.ORG] On Bebalf Of Ed Tejirian
Sent: Samrday, Joly 29, 2006 8:535 PM

To: SPSMM@LISTS. APA.ORG

Subject: Re: [SPEMM] APA Stance on interrogations

Ron, Mitch, Tve, and Neil and others,

I'm very glad that we're able to have this discussion on this list. Tt
helps to clarify some of the issues crucial to the debate. T think Mitch
and Weil are right to raise questions about the proposal for a blanket
prohibition of any participation by psychologists m "interrogations. "

Some would argue that any involvement by a psychologist in the
questioning of someone suspected of a crime is wrong because such
mvolvement is inherently adversarial and therefore not in the mierest
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of the person being questioned—-and in fact, could do him harm, thus
potentially contradicting Principle A of the Ethics Code. The argmment
egainst this position is set forth in the PENS report:

"Principle B of the Ethics Code, Fidelity and Responsibility, states
that psychologists "are aware of their professional and scientific
responsibilities to society.” Psychologists have a valuable and ethical
fole to assist in protecting our nation, other nations, and innocent
civilians from harm, which will at times entail gathering information
that can be used in our nation's and other nations' defense. The Task
Force belicves thata central role for psychologists working m the arca
of national secunity-related investigations 15 to assist in ensuring

that processes are safe, legal, and ethical for all participants.”

Let us suppose that the FBI has amested someone on suspicion of some
crime and wanted the help of a psychological consultant about how to
approzch the process of questioning the suspect. If he was being held
under the laws of the United States and if he was being meated in
accordance with legal protections afforded criminal suspects by United
States law it would be hard to disagree with Neil's assertion that the
psychologist should be allowed to offer his services to the authorities.

NOW let us suppose that the same suspect was systematically denied the
protections afforded by our tegal system as these have been

progressively elaborated by the conrts--denied any aécess to counsel,

any right to petition for habeas corpus, net told what the charges

against him were, not allowed fo see the evidence against him, and held
in detention for an indefinite period. Should it be considered

consistent with psychological ethics for a psychologist to provide
assistance or consuliation with respect to his interrogation?

In the first instance the psychologist is lending his services in a
legal proceeding that--although it might not be ammed at helping the
subject of the investigation--respects his civil rights according to
8. law and and is consistent with intermational standards of human
rights.

In the second instance the psychologist would be lending assistance in o
proceeding that was in vielation of the subject's civil rights according
to ULS. law and of lus human rights as these have been defined by
international conventions to which the U.S.

govemment is a signatory.

Collaboration by the psycholgist in this latter instance would be in his
own interest bt it would be in vielation of Principle B of the Ethics
Code:

(Fidelity and Responsibility, in which psychologists "are aware of their
professional and scientific tesponsibilities to society.™)

As Ive observes: "...the people at GTMO are being held outside the

borders of the United States specifically to deny them the nght to
appear in court, and other privileges of the constittion."

And T think he is absolutely right when he says:

" .., feel that we should make a statement that is clear and strong
enough to provide psychologists with grounds to refuse duty where there
are inadequate safeguards of the papulation they serve.”

So far, the APA Board of Directors has declined to do this. Ron noted,
after his, visit to Guantaname:;
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"The two psychologist-BSCT's that [ talked to at GTMO said they advise
on establishing rapport, frustration management, and observe from behind
one way mirrers to watch for behavioral doift, ete.”

What they were doing appears to be benign—but the situation in which
they were providing their services was not—and this is not merely my
own judgemeni--the recent rling of the Supreme Court has agreed,

It's noteworthy that no recent visitors to Guanianamao have been
permitied to speak with the detainees there--indeed the United Nations
refused to send a delegation because even they would have been refused
this opportunity. As Ive observed, we don't really know what is going on
there. However, in response to Mitch, [ think it's fair to repest that

the Intemnational Committee of the Red Cross said that activities
"tantamount to torture” were in fict occurning m 2003, Currently the
situation appears to be better, but as recently as the early part of

this ycar, defainees on a hunger strike were being restrained and

forcibly tube fed. Finally, we know that there were a number of suicides
recently.

EdT.

N

S ana W RIVACY REDACTION

=1 am proud of Ron and Neil for the thoughtful work they are doing to
> try to balance the conflicting issues in the APA's stance about

> inferrogations.

> Neil brings up some points that are very mmportant,

> | agree that we

> shouldn’t limit a psychologist's nght to seek employment where he/she

> wants to work. | have several friends who are military psychologists
>and my son saw a military psychologist when he was a basie officer's
> tramming comp. | can't tell you how grateful | was that someone was
= there for him. | can think of no better fimetion for a psychologist

> than the one that Neil describes of teaching personnel how to conduct
> gffective, respectful, and humane intemrogations. However, by not

> making a sronger clear statement against abusive situations, or

> against situations clearly set up to hide and cover up abuse if the

> government chooses to engage in it, the APA does not give

= peychologists the support they need to refuse to serve in positions

> they are uncomfortable with, Perhaps the Resolution Against Torture
> and Other Cruel, Inhuman, Or Degrading Treatment of Punishment that
> Neil mentions will help.

=

=1 think it's great that Ron visited GTMO. That work is incredibly

> important, He is absolutely right in noting that we cannot treat

> media reports a5 if they are complaints, and we have no busingss

> investigating them. These thoughts sort of side step one important

= 1ssue; the people at GTMO are being held outside the borders of the
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> United States specifically to deny them the right to appear in court,
>and other privileges of the constitution. They are being hald there

= go that they cannot complain. This also has the effect of destroying
= another of the basic tenants of democracy; the public's right to know,

> The situation is set up so that what ever happens there can remain
>secret. | agree with Mitchell in that we can't take every word the

> media says as gospel. My personal belicl, however, is that despite

= Ron's visit we don't really know what is going on over there, and

> waorse the conditions are intentionally set up so that we can never

= find out.

=

> Even so, I'm not sure [ would advocate for the APA to take on more
> investigative fimetions. 1 do feel that we should make a statement

> that is clear and strong enough to provide psychologists with grounds
> to refuse duty where there are inadequate safeguards of the population

= they serve,
-
>
-

= [ also want to own my persenal baggage. Even though [ can cognitively

> understend that there are many issues to consider and that this is an
= incredibly complex issue, for me it is affectively very black and
=vywhite. My head knows that it's not as simple as my heart feels it is,

= | will also own that it is hard 10 discuss this small grain of sand
> without also talking about the whole beach. Getting the APA fo make o

> strong statement about "interrogation” also means that they/we/l will
= be making a very political comment on the behavior of the Bush

> administration.

> The Bip side of that

> goin is that by playing the werd game, and limiting our statements to
= very narrowly defined "torture” situations we allow big loop holes.

> The reason we have ethucs discussions, rather than clemcly defined

= rules is to keep us accountable for the loop holes ns well as the

= gomcrete situations,

=

>

-

> Thanks for the productive conversation. [t feels like borh sides of
> the fence are listening. What a refreshing change from "conflict for
> its own sake" conversation.

-

-

-

> Peace, Blessing & Joy

=

=

>

> Iverson M. Eicken, Ph.D.

=

> Licensed Psychologist (PSY19750)

-

BEPRIVACY BREDACTION
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>
| iR
=

> hitp://'www . Dr-Eicken.com
o

vvy

Do You Yahoo!?
Tired of spam? Yahoo! Mail has the best spam protection sround
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Sender: Behnke, Stephen </O=APA/OU=DC/CN=RECIPIENTS/CN=SVB>
Sent: Friday, March 10, 2006 12:27:35 AM

Recipient: ‘Banks, Louie M. COL' <louie.morgan.banks@us.army.mil>=
Subject: RE: Eyes Only

Hey Morgan—uwill you be in tomorraw? ['ve been in the middle of preparing for an Ethics Commitlee meeling, but
will be speaking with Sharon Brehm tomorrow aftemoan, & want to touch base with you first.

Thanks Morgan,

Steve

From: Banks Louie M. COL [maﬂtn louie.morgan.banks@us.army. rn|I]
Sent: Wednesday, March 08, 2006 5:41 AM

To: Behnke, Stephen

Subject: Re: Eyes Only

[ am in town this week. [ should be . my office most of the aftemoon, and on the cell phone otherwise.

Morgan

COL L. Morgan Banks

Director Psychological Applications Direclorate
US Army Special Operations Command

DSN 239-6833 CGIM (910)432-6833

VACY REDALTI

---—Original Message—-

From: Behnke, Stephen <sbehnke(@apa.org=

To: Banks. Louie M. COL <louie.morgan. banks{@us. army.mil>
Sent: Tue Mar 07 20:17:11 2006

Subject: Eyes Only

Morgan, would you be around tomorrow? Sharon Brehm is our president-glect; I'd like to touch base before 1 speak with
her. Thanks, Steve

From: Behnke, Stephen [ghs{ W ORE 1= Fa{ea ) (81}
Sent: Tussday, March 07, 2006 8:13 PM

To: Behnke, Stephen

Subject: FW: PLease note references to psychologists

-—--Original "'viessa ge-—-

To: Behnke, Stephen ; shehnke@apa.org
Cet
Subject: FW: PLease note references to psychologists
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Steve, | was just sent the aricle below. IU's not 2 new article, but one published late in 05. It repeats sume of what was in
the 05 New Yorker article. I'd like to talk with you by phone about this. Are you available tomorrow or Friday? If not, how
about next week? As always, it will be very helpful to me to have access to your knowledge and experise. All best regards,
Sharon

Interrogation: Domg Unto Others as They Did Unto Us
The New York Times, Novemnber 14, 2005

M. Gregg Bloche, Visiting Fellow, Economic Studies
Jomathon H. Marks, Bioethics Fellow, Georgetown University and Johns Hopkins University

M. Gregg Bloche
How did American interrogation tactics after 911 come to include abuse nismg to the level of tortore? Much has been
said about the illegality of these tactics, bul the strategic error that led to their adoption has been overlookad.

The Pentagon effectively signed off on a stratepy that mimics Red Army methods. But those tactics were not only
inhumane, they were ineffective. For Communist interrogators, truth was beside the point; their aim was to force compliance
to the point of false confession.

Fearful of future tervorist attacks and frustrated by the slow progress of intelligence-gathering from prisoners at
Guantinamo Bay, Pentagon officials tumed to the closest thing on their organizational charts to a school for torture. That was
g classified program at Fort Bragg, N.C., known as SERE, for Survival, Evasion, Resistance, Escape. Based on studies of
North Korcan and Vietnamese efforts to break Ameritan prisoners, SERE was intended to train American soldiers to resist
the abuse they might face m enemy custody.

The Pentagon appears to have flipped SERE's teachings on their head, mining the program not for reststance techniques
bt for interrogation methods. At a June 2004 briefing, the chief of the United States Southern Command, Gen. James T. Hill,
said a team from Guantinamo went "up to our SERE school and developed a list of technigues” for "high-profile, high-valme"
detainees. General Hill had sent this list - which included prolonged isolation and sleep deprivation, stress positions, physical
assault and the exploitation of detainees' phobias - to Secrotary of Defense Donald Rumsfeld, who approved most of the
tactics in Degember 2002,

Some within the Pentagon warmed that these tactics constituled torture, but & top adviser to Secretary Rumsfeld justified
them by pointing to their use in SERE training, & senior Pentagon official told us last month,

When internal F.B.1. e-mail messages critical of these methods were made public carlier this year, references to SERE
were redacted, But we've obtained a less-redacted version of an e-mail exchange among F.B.1 officials, whao refer to the
methods as "SERE technigues.” We also learned from a Pentagon official thet the SERE program’s chief psychologist, Col.
Morgan Banks, issued guidance in early 2003 for the "behavioral science consultants” who helped to devise Guantinamo's
interrogation strategy (we've been unable to leam the content of that guidance).

SERE methods are classified. but the program's principles sre known. Tt sought to recreate the brutal conditions
American prisoners of war experienced in Kores and Viemam, where Commumist imterrogators forced false confessions from
some detainess, and broke the spirits of many mare, through Pavievian and other conditioning. Prolonged isolation. sleep
deprivation, painful body positions and punitive control over life's most intimate functions produced overwhelming stress in
these prisoners. Stress led in turn to despair, uncontrollable anxicty and a collapse of self-esteem. Sometimes hallucinations
and delusions cnsved. Prisoners who had been through this treatment became pliable and eraved companionship, easing the
way for captors 1o obtain the "confessions" they sought.

SERE, as originally envisioned. inoculates American soldiers against these techniques. Tts psychologists create mock
prison regimens to study the effects of various tactics and identify the coping styles most likely to withstand them. At
CGuanianame, SERE-trained mental health prnfes#iuna!s applied this knowledge to detamees, working with guards and
medical pﬁ[‘ﬂﬂﬂﬁi:l 1o uncover resistant prisoners’ yulnerabilities. "We know if you've been despondent; we know if you've
been homesick," General Hill said, "That is given to interrogators and that helps the mterrogators” make their plans,

Within the SERE program, abuse is carefully controlled, with the goal of teaching trainces to cope. But under combat

conditions, brutal tactics can't be dispassionately "dosed." Fear, fury and loyalty to fellow soldiers facing mortal danger make
limits almost impossible to sustain.
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By bringing SERE metics and the Guantinamo model onto the battefield, the Pentzgon opened a Pandora's box of
potential abuse. On Nov. 26, 2003, for example, an Iragi major general, Abed Hamed Mowhoush, was forced into a sleeping
bag, then asphyxiated by his American interrogators. We've obtained a memorsndum from one of these interrogators - a
former SERE mdiner - who cites command authorization of "stress positions” as justification for using what he called "the
sleeping bag technigue.”

"A cord,” he explained, "was used to limit movement within the bag and help bring on clanstrophobic conditions.” In
SERE, he szid, this was called close confinement and eould be "very effective.” Those who squirmed or screamed in the
sleeping bag, he said. were "allowed out as soon as they start to provide information.”

Three soldiers have been ordered to stand trial on murder charges m General Mowhoush's death. Yet the Pentagon
cannol point to any intelligence gains resulting from the techniques that have so tamished America's image. That's because
the techniques designed by communist interrogators were created to control a prisoner's will rather than to extract useful
intelligence,

A full account of how cur leaders reacted to terrorism by re-engineering Red Army methods must await an independent
inguiry. But the SERE model's embrace by the Pentagon's civilian leaders is further evidence that abuse tantamount to torture
was national policy, not merely the product of rogue freelancers. After the shock of 9/11 - when Americans desperately
wanted mastery over a world that suddenly seemed terrifying - this policy had visceral appeal. But it's the task of command
sutharity to connect méans and ends rationally. The Bush administration has too frequently failed to do this. And so it is
urgent that Congress stép in to tie our detaines policy to our national intergst.

1 Copyright 2003 The New York Times

MNote: The views expressed in this piece are those of the author and should not be attnbuted to the staff, officers or
trustees of The Brookings Institution

Anthony J. Marsella, Ph.D,, DH.C.
Professor Emeritus

Department of Psychology
University of Hawaii

Honelulu, Hawaii 96822

"What kind of peace do | mean? What kind of peace do we seek? Not a Pax Americana enforced on the world by
American weapons of war. , . . 1 am talking about genuine peace, the kind of peace that makes life on earth worth living, . .
not merely peace for Americans but peace for all men and wemen - not merely peace in our time but peace for all time."
President John F. Kennedy, American University, June 10, 1963,

APA_0060026



Sender: (Motgan Berks |

Sent: Tuesday, March 20, 2007 7:34:34 AM
Recipient: Behnke, Stephen </O=APA/OU=DC/CN=RECIPIENTS/CN=SVB>
Subject: Eyes Only

Attachments: eyes-only.doc

Steve.

PRIVACY REDACTION hat is why | am sending this to you
from my home account. | sent the document 1o my home account, and will destroy it once you tell me you have
received it This may be a case where the more this gentleman says, the better off we are. We certainly need
to make sure that anyone seriously addressing this have at their disposal the new FM and the OTSG policy. If
a service member violates the FM, they can be prosecuted under UCMJ. The policy document has less
authority behind i, although it applies to Army Medical Personnel.

Morgan

AOL now offers free email to everyone Find out more about whal's free from AQOL st AQL.com
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UNREDACTED VERSION OF EMAIL AND ATTACHMENT

From: DocMB@aol.com

To: Behnke, Stephen

Subject: Eyes Only

Date: Tuesday, March 20, 2007 04:34
Attachments: eyes-only.doc

Steve,

I am at home right now, taking care of my wife who recently had surgery. That is why | am sending this to
you from my home account. | sent the document to my home account, and will destroy it once you tell me
you have received it. This may be a case where the more this gentleman says, the better off we are. We
certainly need to make sure that anyone seriously addressing this have at their disposal the new FM and
the OTSG policy. If a service member violates the FM, they can be prosecuted under UCMJ. The policy
document has less authority behind it, although it applies to Army Medical Personnel.

Morgan

AOL now offers free email to everyone. Find out more about what's free from AOL at AOL.com.


mailto:DocMB@aol.com
mailto:/O=APA/OU=DC/CN=RECIPIENTS/CN=SVB
http://www.aol.com?ncid=aolaof00020000000339/

                                                           Neil Altman, Ph.D.


                                                           127 W. 79th St. #3


                                                           New York, NY 10024


                                                           212-595-0821


                                                           neilaltman@hotmail.com


Dr. Michael Gelles

Dr. Olivia Moorehead-Slaughter                                               March 18, 2007


Dear Drs. Gelles and Moorehead-Slaughter,



I appreciate receiving your letter, Dr. Gelles, and I resonate with many of the points you make in it.  I admire your courage in reporting your concerns about interrogations to senior leaders, and I agree with you that psychologists can potentially have a positive effect in training interrogators in safe and effective ways, based on the fostering of rapport, of questioning detainees.  However, I would like to make some additional points, not addressed in your letter, that have convinced me that it is not appropriate for psychologists to be involved in interrogations at US detention centers holding “enemy combatants”.  

           1. Psychologists working in the detention centers could legally be ordered to train or otherwise to participate in interrogations that would be illegal under international law, but legal under current US law.   As
 per the military commissions bill of 2006, only “grave breaches” of the Geneva Conventions, as defined by the President, qualify as war crimes under US law.  Simple breaches of the Geneva Conventions are not illegal under current US law
 as long as they do not rise to the level of “grave breaches” in the view of the President.  A psychologist who reported abuses to superiors, as you did, would have to make the case that what he or she observed was more than simply a breach of the Geneva Conventions
.

2. The use of interrogation techniques that are damaging to the psychological state of detainees is not limited to those who are not properly trained
.  “Fear up” “Pride and ego down” and “futility” techniques of interrogation are acceptable in the military as long as they do not cross a line into torture, or cruel, inhuman, or inhuman treatment.  This line, however, is poorly defined.  When does “pride and ego down” become humiliation (banned under the Geneva Conventions), when does “fear up” become a threat (also banned), and so on.  The
 answer has to be: no one can know for certain, because the standard set by the Geneva Conventions is not the same as the standard currently set by the US Government.  Psychologists working in the detention centers could be ordered to train interrogators in techniques that create fear and damage the self esteem of detainees
, and they would have no right to object unless the damage met the standard set by a “grave” breach of the Geneva Conventions.  A psychologist could object that training interrogators in techniques that raise the fear and humiliation level of detainees runs counter to the ethical principles of psychologists that state that psychologists do no harm
.  Presumably the forthcoming case book could advise psychologists in techniques that are considered unethical from this point of view.  Yet, if the techniques are legal under US law, the psychologists could be legally ordered to participate; if they decided to participate for fear of damage to their careers or fear of court martial, they would have an ethical loophole in the form of standards 1.02 and 1.03 that allow psychologists to follow orders even when they run counter to the ethical principles
.

3. Your reporting of abuses to your superiors was a courageous and noble act
.  It does not follow that such action should be expected from all military psychologists.  Assessing
 the legal status of an interrogation technique and reporting abuses is not in the training and job description of a psychologist
.  To put psychologists in a position where they would have to do so is to take upon ourselves, as a profession, the burden of trying to prevent or undo the damage caused by inadequate legal protection
.  This burden properly belongs to politicians and government officials whose job it is to protect basic human rights
.

4. I do not think it would be appropriate to call for a moratorium on the presence of psychologists in prisons because, despite the mistreatment of mentally ill prisoners, those prisoners do have legal rights and courts of law to which they can turn to challenge their detentions and the treatment they are receiving.  This is not the case for “enemy combatants
”.  


5. In an ambiguous legal framework, psychologists and others who participate directly and indirectly in interrogations are in danger of damage to their careers if they refuse an order they find unethical or illegal, but in danger of future criminal prosecution if they carry out that order.  Government
 officials are retroactively protected against war crimes prosecution under the 2006 Military Commissions bill, showing how seriously the threat of future criminal prosecution is being taken by those who have authorized interrogation techniques.  APA, in my view, needs to take seriously the question of how to protect psychologists from such a no-win situation
.


I understand that the absence of psychologists in detention centers would do nothing directly or immediately to improve the situation there, and could even lead to short-term deterioration in conditions if advocates for safe and effective interrogations were removed.  On the other hand, in my view the problem is systemic, a lack of legal protection of basic human rights
, not a few people who are poorly trained and as a result get carried away.  APA, all of us as a group, can make a better contribution to changing this situation by publicly recognizing it as untenable for psychologists and for all those who live and work in the detention centers.  We do not want to create any impression, unjustified though it may be, that we approve of the legal framework around the detention centers by virtue of our functioning within that framework.

Once again, Dr. Gelles, I have the highest respect for you and for what you have done.  I appreciate and respect your concern.  

                                                                              Best regards,


                                                                              Neil Altman, Ph.D.


�As could any agent of the US, State, or City government, if you want to be precise.  We operate by US law, and these days it is fairly specific.  See the FM, etc.



�He is incorrect here.  They may not be considered “War Crimes”, but they what he is talking about are certainly against the law, and military members are subject to UCMJ action should they abuse detainees.  He confused illegal with War Crimes.  To be explicit, all War Crimes are illegal, but not all illegal acts are War Crimes.



�Again, factually incorrect, as any JAG could explain better than I.  In fact, there are currently numerous reporting requirements, to include reporting requirements in the new OTSG policy document.



�The only people who can conduct interrogations are those who meet specific criteria, and they must all be individually cleared to conduct them.  They must be a graduate of an approved school, e.g., Ft. Huachuca.



�Read the FM.  It actually does a pretty good job of explaining this line.



�Finally, we agree.  I am only amazed that Dr. Altman actually made this statement.  Yes, I fully admit that I am very comfortable damaging the self-esteem of sociopaths who want to kill me.  You bet.



�I think he has again missed your point about the tension between do no harm and help society.  Presumably he is strongly against court testimony that would put someone in jail for life, or worse yet, might get someone the death penalty.



�He needs to read the manual.



�Tell Mike he is my hero…..



�Actually, such action is not only expected, it is required of all Officers.



�It IS in the job description of a Military Officer.



�What is the inadequate legal protection?  There is enormous protection in this area, from whistle blower statutes to the Inspector General.



�No, it is the responsibility of every officer and NCO.



�If they have no legal rights, how come HAMDAN made it to the supremes?



�Can he give ONE example of this, or is this only his overactive imagination?



�If we are in such need, how many psychologists who have actually conducted this work are asking for your help?  None?  Why is that?  IT is nice that this gentleman wants to be big brother and help us, but we have not asked for his help.



�I think his definition of human rights includes self-esteem.  If so, then he may be right.  There is no legal protection from a lack of self-esteem.








Neil Altman, Ph.D.

127 W. 79" St. #3

New York, NY 10024
212-595-0821
neilaltman@hotmail.com

Dr. Michael Gelles

Dr. Olivia Moorehead-Slaughter March 18, 2007

Dear Drs. Gelles and Moorehead-Slaughter,

| appreciate receiving your letter, Dr. Gelles, and | resonate with many of the
points you make in it. | admire your courage in reporting your concerns about
interrogations to senior leaders, and | agree with you that psychologists can potentially
have a positive effect in training interrogators in safe and effective ways, based on the
fostering of rapport, of questioning detainees. However, | would like to make some
additional points, not addressed in your letter, that have convinced me that it is not
appropriate for psychologists to be involved in interrogations at US detention centers
holding “enemy combatants”.

1. Psychologists working in the detention centers could legally be ordered to train
or otherwise to participate in interrogations that would be illegal under international law,
but legal under current US law. |As per the military commissions bill of 2006, only

“grave breaches” of the Geneva Conventions, as defined by the President, qualify as war
crimes under US law. Simple breaches of the Geneva Conventions are not illegal under
current US |Iaw| as long as they do not rise to the level of “grave breaches” in the view of

Commented [LMB1]: As could any agent of the US, State, or
City government, if you want to be precise. We operate by US law,
and these days it is fairly specific. See the FM, etc.

the President. A psychologist who reported abuses to superiors, as you did, would have
to make the case that what he or she observed was more than simply a breach of the
Geneva Conventions.

2. The use of interrogation techniques that are damaging to the psychological state
of detainees is not limited to those who are not properly hrained?. “Fear up” “Pride and

Commented [LMB2]: He is incorrect here. They may not be
considered “War Crimes”, but they what he is talking about are
certainly against the law, and military members are subject to UCMJ
action should they abuse detainees. He confused illegal with War
Crimes. To be explicit, all War Crimes are illegal, but not all illegal
acts are War Crimes.

ego down” and “futility” techniques of interrogation are acceptable in the military as long
as they do not cross a line into torture, or cruel, inhuman, or inhuman treatment. This
line, however, is poorly defined. When does “pride and ego down” become humiliation
(banned under the Geneva Conventions), when does “fear up” become a threat (also

Commented [LMB3]: Again, factually incorrect, as any JAG
could explain better than I. In fact, there are currently numerous
reporting requirements, to include reporting requirements in the new
OTSG policy document.

Commented [LMBA4]: The only people who can conduct
interrogations are those who meet specific criteria, and they must all
be individually cleared to conduct them. They must be a graduate of
an approved school, e.g., Ft. Huachuca.




banned), and so on. The answer has to be: no one can know for certain, because the /ﬂ Commented [LMB5]: Read the FM. It actually does a pretty
standard set by the Geneva Conventions is not the same as the standard currently set by good job of explaining this fine.
the US Government. Psychologists working in the detention centers could be ordered to

train interrogators in techniques that create fear and damage the self esteem of [detaineeﬁ, | Commented [LMBS]: Finally, we agree. | am only amazed that
and they would have no right to object unless the damage met the standard set by a Dr. Altman actually made this statement. Yes, | fully admit that |
A i i = am very comfortable damaging the self-esteem of sociopaths who

“grave” breach of the Geneva Conventions. A psychologist could object that training want to kill me. You bet.
interrogators in techniques that raise the fear and humiliation level of detainees runs
counter to the ethical principles of psychologists that state that psychologists do no \harmL// Commented [LMB7]: | think he has again missed your point

H - H H B about the tension between do no harm and help society. Presumably
Presumably the forthcoming case book could advise psychologists in techniques that are he s strongly against court testimony that wolld put someone in jai

considered unethical from this point of view. Yet, if the techniques are legal under US for life, or worse yet, might get someone the death penalty.
law, the psychologists could be legally ordered to participate; if they decided to

participate for fear of damage to their careers or fear of court martial, they would have an
ethical loophole in the form of standards 1.02 and 1.03 that allow psychologists to follow

orders even when they run counter to the ethical principles. ~{ commented [LMB8]: He needs to read the manual. )
3. Your reporting of abuses to your superiors was a courageous and noble bcd It —{commented [LMBS]: Tell Mike he is my hero..... )

does not follow that such action should be expected from all military psychologists.

LAssessing\ the legal status of an interrogation technigue and reporting abuses is not in the /ﬂ Commented [LMB10]: Actually, such action is not only }

training and job description of a psychologist. To put psychologists in a position where ~ Lexeected, itis required of all Officers.

they would have to do so is to take upon ourselves, as a profession, the burden of trying ""{ S TITENES (LAl B [ s b e et e ey J

to prevent or undo the damage caused by inadequate legal lprotection\. This burden
properly belongs to politicians and government officials whose job it is to protect basic
human Fr/ights\.

There is enormous protection in this area, from whistle blower

Commented [LMB12]: What is the inadequate legal protection?
statutes to the Inspector General.

~—{ commented [LMB13]: No, it is the responsibility of every
officer and NCO.

(N

4. 1 do not think it would be appropriate to call for a moratorium on the presence
of psychologists in prisons because, despite the mistreatment of mentally ill prisoners,
those prisoners do have legal rights and courts of law to which they can turn to challenge
their detentions and the treatment they are receiving. This is not the case for “enemy

[combatants”. 1| Commented [LMB14]: If they have no legal rights, how come
HAMDAN made it to the supremes?

5. In an ambiguous legal framework, psychologists and others who participate
directly and indirectly in interrogations are in danger of damage to their careers if they
refuse an order they find unethical or illegal, but in danger of future criminal prosecution
if they carry out that order. [Government! officials are retroactively protected against war /ﬂ Commented [LMB15]: Can he give ONE example of this, or is }
crimes prosecution under the 2006 Military Commissions bill, showing how seriously the this only his overactive imagination?
threat of future criminal prosecution is being taken by those who have authorized
interrogation techniques. APA, in my view, needs to take seriously the question of how

to protect psychologists from such a no-win [situation\. ___—{ commented [LMB16]: If we are in such need, how many
psychologists who have actually conducted this work are asking for
i i . your help? None? Why is that? IT is nice that this gentleman wants
I understand that the absence of psychologists in detention centers would do to be big brother and help us, but we have not asked for his help.

nothing directly or immediately to improve the situation there, and could even lead to
short-term deterioration in conditions if advocates for safe and effective interrogations
were removed. On the other hand, in my view the problem is systemic, a lack of legal
protection of basic human [rights, not a few people who are poorly trained and as a result —{ Commented [LMB17]: I think his definition of human rights

get carried away. APA, all of us as a group, can make a better contribution to changing W ;)"rg'tl;gtelso ﬁef'f;?i‘ie.?c'k'f, fsgeltfhzgt:eemmay be right. There is no legal
this situation by publicly recognizing it as untenable for psychologists and for all those




who live and work in the detention centers. We do not want to create any impression,
unjustified though it may be, that we approve of the legal framework around the
detention centers by virtue of our functioning within that framework.

Once again, Dr. Gelles, I have the highest respect for you and for what you have
done. | appreciate and respect your concern.

Best regards,

Neil Altman, Ph.D.



Sender: Behnke, Stephen </O=APA/QU=DC/CN=RECIPIENTS/CN=SVB>

Sent: Monday, March 19, 2007 5:28:42 PM
Recipient: Banks, Louie M. COL <louie.morgan.banks(@us.army.mil>
Subject: Eyes only—please do not distribute

Attachments: gelles response.doc

Morgan,

This is in response fo a letter from Mike Gelles, strongly supporting APA’s position. If you could give me two
or three examples of factual inaccuracies to include in a drafl response, that would be great.

if you keep betwsen us at the moment, that would be much appraciated,

Thanks, Stave

APA_0064477



Sender: Behnke, Stephen </O=APA/OU=DC/CN=RECIPIENTS/CN=SVB>

Sent: Monday, March 19, 2007 2:51:23 PM
Recipient: Banks, Louie M. COL <louie.morgan.banks@us.army.mil>
Subjeet: Final check

Attachments: EC0307final.doc

Morgan, this is what the Committee approved—a couple of slight tweaks in the language (the Committee wanted
to ensure that the statement would not cause a problem for SERE training).

Steve
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The American Psychological Association has made no less than five statements regarding
its absolute and unequivocal prohibition against torture. These include the Aguainst
Torture: Joint Resolution of the American Psychiatric Association and American
Psychological Association (1985); Resolution Against Torture (1986); the Report of the
Task Force an Psychological Ethics and National Security (20035), motions passed by the
Council of Representatives in 2005, and the 2006 Resolution Against Torture and Other
Cruel, Infiman, or Degrading Treatment or Punishment. Based on these actions, the
APA Ethics Committee further elaborates its position:

Psyehologisis must never participate in, condone, or in any manner facilitate torture or
other cruel, inhuman, or degrading treatment. This unequivocal condemnation includes
an absolute prohibition against the use of approaches and techniques to elicit information
from incarcerated or detained individuals such as “water-boarding™; mock executions;
sexual shaming and degradation; degradation based on culture, ethnicity or religion;
sensory deprivation and overload; forced nudity; prolonged sleep deprivation and stress
positions; extreme temperatures and induced hypothermia; exploitation of phobias;
prolonged isolation; “hooding™; the use of dogs to threaten or intimidate, or threats {o use
any of the above. While neither this nor any list could be exhaustive, the underlying
principle is that legitimate activities, such as eliciting information to prevent acts of
violence, do net justify the use of psychology or psychelogical techniques to inflict abuse
and harm upon individuals.

Psychologists must work in accordance with international human rights ingtruments
relevant to their roles. In addition, psychologists must have and are mandated to follow a
clear process for reporting when they become aware of acts of torture or cruel, inhuman,
or degrading treatment, or when they have reasonable cause to suspect that abusive
approaches or techniques such as those identified above are being used. Psychologists
must never mix the roles of providing mental health care to an individual and consulting
o an inlerrogation process.

1 APA_0064480



Sender: Behnke, Stephen </O=APA/OU=DC/CN=RECIPIENTS/CN=SVB>

Sent: Thursday, March 15, 2007 9:56:38 PM
Recipient: 'Gelles, Michael (US - Washington D.C.)' ([EaliEea@ siSniisap @l
Subject: RE:

Attachments: Gellesletter.doc

Mike, your letter lends itself to an excellent op-ed, oran article, Let's discuss at some point, and I'm sure Rhea
will have some thoughts for us as well.

Steve

From: Gelles, Michael (US - Washington D.C. JRMeil TSNS si=is G g e )}
Sent: Thursday, March 15, 2007 7:22 AM
To: Behnke, Stephen

Subject: Re:

Steve it Is your guidance that potentiates anything that I do at this point. The letter was forward
from the CS account. If you send a word document to this address I will continue to add toour
thinking and use it as a talk or short article somewhere perpetuating the importance of the role of
psychologists in the GWOT national security and public safety.

If you speak to Olivia and she wants to discuss the letter have her respond here.

Be around all week.

On separate note. I would go ahead and reach out to Mora. I am also going to reach out to Sen
Levin's office

~--=-0riginal Message-----

From: Behnke, Stephen <sbehnke@apa.org>
To: Gelles, Michael {US - Washington D.C.)
Sent: Wed Mar 14 20:45:30 2007

Subject:

Mike, thanks. The materials are at your ¢s address. You are doing extremely important work, and
the importance of your role extends well beyond APA. T trust you realize that,

Steve

This message (including any attachments) contains confidential infermation intended for a specific
individual and purpose, and is protected by law, If you are not the intended recipient, you should
delete this message.

Any disclosure, copying, or distribution of this message, or the taking of any action based on it, is
strictly prohibited. [v.E.1]
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Sender: Shumate, Scott (GOV) <Scott.Shumate(@cifa.mil>
Sent: Wednesday, June 07, 2006 10:37:35 PM
Recipient: Robert Fein Behnle. Stephen

A =DC/CN=RECIPIENTS/CN=SVB>

Subjeet: Re: Eyes enly

Steve as always roberl 153 master. | would recommend noting that national security psycholgy is a broad application of
psychology that focuses on various issues that can facilitate protecting key material and knowledge that can potentiate a
terrorist attack as well as be consultative mn collecting vital intelligence as well as forensic information.

That national secunt psychology 1s actively applying sound and well tested social behavioral research to the growing
profession of nsp.

The training and education of specialized skills is at the heart of nsp and that there is much to be learned as there 1s in other
speaialized disciples of psyehology. That our basic skills taught in all apa approved graduate programs imbue in s students

That our profession as psychologists 1s somethingthat can assuage the concerns of all individuals concerned in human rigts as
well as securing our nation against those intenhened o harm our citizens

Apa position 1s one of promoting a responsible address against real threats and is aimed 8t promoting soundpolicy designed
1o prevent the conditions that foster the threat of terrarism. Like all policy there is an evolving nature that requires shapin

The shaping of policy requires careful constructive and proven solutions that psychology as a profession is foousing its
sccumen 10 benifit mankind

More can be flushed in conversation. Scott

Dr. B. Scott Shumatz

Director Behavioral Sciences

DD/ Counterintailigence Fiald Activity
TI3-699- 7792

scott shumate@CTF A MIL

scott shumate@dCIF A SMIL . MIL

Sent from my BlackBerry Wireless Handheld (www BlackBerrv net)

From: - : t Fein
To; Behnke, Stephen <sbehnkef@apa org™>, Shumate, Scott (GOV) <Scott Shumate(@eifa mil=

Sent; Wed Jun 07 21:38.55 2006

Subject Re; Eyes only

Steve, Seott,

Just got off the plane. Long weather delays tonight.

Several points perhaps worth considening (T apologize for the lack of syntactic [is that evien a word?] grace):

The combination of increasingly available weapons that can injure many people (range of bombs, possible nues. biological
and chemical weapeons), coupled with instantancous worldwide communication (internet) and an ideology of islamic
extremism may be unprecedented in terms of risks of major terronist violence against countries like the US, Canada, Spam.
England, etc. We are only beginmng to understand these nsks, and what they may mean for our children and grandchildren,
especially when it comes to WD

As many have noted, it is important for our country and others to devote much thought and research to questions of how to
prevent targeted terronist violence. Some of this involves consideration of soeial policies, some of research into "causes” of

APA_0085290



certain kinds of terronism. some into research into pre-attack behaviors of persons planning to commit acts of mass

destruction, some into the kinds of laws and polisies (and for professionals, the ethies) that should guide prevention of
targeted terrorism activities,

Some (few) psychologists, by virfue of training (as a psychologist) that focuses attention on behavior, coupled with
specialized experiences and further fraining, may (just may) have msights, perspectives, understandings about behaviors,
motives, attitudes, patterns and modes of communication that can help those authorized to protect our country (persons with
national security respansibilities, such as intelligence, military, and law enforcement professionals).

Examples of psychelegists who may have such experience and expertise might include those who have worked m forensic
settings with persons who have committed acts of targeted violence, those who have worked with law enforcement
professionals who have protective responsibilities, those who have werked with national security and intelligence
organizations which have a mandate to preveni attacks on the 1S, those who have worked in the military in certain
capacities,

Mo one reasonable (whom [ know) ¢laims that a psychologist, simply by virtue of having a degree, having completing
generic clinical training, being licensed. or practicing psychology, has such special expertise or experience.

Public policy, including the policies and practices of organizations whose members may have expertise in assessimg and
managing behaviors of concarn (like the APA's), should- encourage {and certamly not har) the use of such expertise in

consulting to and otherwise assisting national security protectors in their lawful prevention-of-yiolence activities.

In some {(usually rare) situations, such specialized "behavioral”, "psychological” expertise may be of use in consulting with
persons authorized to mteract with persons being held who are seen to have information eritical to national security to help
convince such persons to provide it so that targeted terrorist attacks may be prevented. {Some of these interactions have been
labelled "interrogations.")

T hope that these too crude paraoraphs are a start [ will be at my desk tomerrow for much of the day (and certainly from 11
Bl PRIVACY REDACTION

Ruobert

Robert Fein

~——-— Original message
From: "Eehnke, Stephen” <sbehnkef@apa org=

> (Can you help us formulate a substantive response? We'll need 1o be able
> to post something in fairly rapid erder. Thanks so much,

-
=
=

= Sidve

-

o

-3

>

> From: Council of Representitives [mailte: CORELISTS APA ORG] Cn Behalf Of
= Dir. Trish Crawford

= Sent; Wednesday, Tune 07, 2006 6:435 P

=To: COR@LISTS APA ORG

= Bubject. Re: [COR] Response to Wew York Times Article

> I'm net sure quite how to say and ask what 1 would like to say and ask,

= without putting myself in the middle of some contraversy but [ guess
>that's the risk and responsibility of being a Council delegate (and I

= apologize 1n advance 1f [ have overlooked some previous mformation that
> may have clarified these issues).

APA_0085290




>

S

b

> Do other Council members think i is really important to spell out, very
> coneretely, just how:

=

=
=

> "Psychologists have skills that can help prevent future acts of terror "
>

>

-2

= Speaking from the perspective of a fairly generically trained clinical

= psychologist, (NYU) [ would say the majority of psychologists with

> similiar to mine, will want to know, just exactly what

= skills psychologists have "that can help prevent future acts of terror”.
> How are these skills being used a1 places like Guantanamo?

=

=

-

=1 thought the consensus was that places like Guantanama, in and of

> themselves, constitute “inhuman, or degrading” treatment and if

> peychologists are working there, that amounts to *countenancing” it. Or
> 15 there more controversy on that than | am not aware of?

=

-

-

> 1 do have to say that | am at home today, sick with & bad vins and

> fever, so maybe the obvious escapes me.

-

> However, if as a psychologist T feel a need for more specific
>hﬁmmaﬁmmmmﬁmyﬂiﬁad.lcmm!yimughwmdﬁhy
> public must think, especially when the American Psychistnc Assn.

= appears to have drawn such a strong line. Are we, asan Assn, ina

= conflict of interest around this issue because of

= financial professional/political concems and therefore it makes it

= diffioult for us to see the issue clearly? Are there pressures we have

> that the American Psychiatric Assn does not have? Can we be objective
> about this?

=

-

>

> (At the last Council meetings. a few of us were asking Nathalie Gilfoye
> about canflict of interest issues related to representing our

> "constituency” versus the overall best interests of APA. and it was

> clear we are responsible to APA first, and I believe that is the source
> of my concemns)

-

>

-

> 1 am quute sue if | posted the Times letter and response to our listserv
> ( about 600 psychologisis) they would all come back with questions
> similiar to mine. So, before I do. [ would like to hear the perspective
> on this from other Council members.

-

=

-

> Thank you.

>

=

.
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> Trish Crawford, Ph.D.
=

> BCPA delegate to COR

; —-— Original Message --—

; From: O'Brien, Maureen <mailto mobnen@APA QRG>

; To: COR@LISTS APA ORG

z Sent: Wednesday, June 07, 2006 1:04 PM

; Subject: [COR] Response to New York Times Article

.

>

= The following letter 1o the editor has been submitted to the New

> York Times in response to this moming's article.

= We will also use it to respond to any member inquiries about the
= Times story. Feel free to post to division lists as you see fit

W

Rhes Farberman

To the Editor:

VR Y MY AR YY Y YY

Regarding interrogations, (Military Alters the Makeup of

= Interrogations Advisors, Junc 7) the position of the Amencan

> Psychological Association is clear: Psychalogists may never engAge in.
= facilitate, or countenance torture or other cruel, mhumran, ar

= reatment.  Such acts violate the most fundemental maxim of our ethics,
= Do No Harm, and our association will not hesitate to sanction any member
>who violates this ethical rule. At the seme time, as experts'in human

> behaviar, psychologists have skills that can help prevent future acts of
> terror. Preventing ham 1o others is likewise an sthical mandate for

= gur profession.

P

Gerald P. Koocher, PhD. Presudent

VNN

Amencan Psychologieal Association

APA_0085290



Sender: Behnke. Stephen </O=APA/QU=DC/CN=RECIPIENTS/CN=SVB=>
Sent: Sunday, July 30, 2006 10:18:48 PM

Recipient:  [{{[e]¢e-TaN=FTalieS

Subject: RE: Eyes only thoughts

Morgan, that's very helpful, thanks. You write: "I believe that they have access to those at GTMO, but | cannot
speak definitively, or for the US government, on that question. This might be a question that APA's
Congressional liaison could ask, and then APA would have a solid answer.”

Do you know whom we would approach? |'d very much like to get an answer this week, if we can.

Thanks, Morgan,

Steve

From: [JEIEGR=ERI
Sent: Sunday, July 30, 2006 9:45 PM
To: Behnke, Stephen

Subject: Re: Eyes only thoughts

Steve,

| can give you what | believe to be the case, but | would need ta check it with the JAGs, for aceuracy - much
of this gets pretty complicated pretty fast, but here goes:

Certainly POWSs can be kept until the end of hostilities. My understanding is that Civilian Internees wha are
believed to have committed war crimes may also be held until the end of hoslilities, or until they are tried and
sentenced. My read is that detainees fall into this latter category. They are certainly not POWs. (Openly carry
arms, distinctive insignia, etc.)

The question as lo the regularly constituted court is what is currently being discussed in the Senate. It looks
like they will start with the UCMJ, and then make modifications from that base. For example, | expect they will
keep classified information from the detainee. My read of the Senate testimony following Hamdan was that the
administration wanted something different, but much of the Senate was moving toward starting with the UCMJ.
Bottom line is that this will be a political decision made by Congress. It would be hard to argue that the UCMJ
was NOT a regularly constituted court...etc.

The ICRC has access to detalnees. | am not qualified to speak on whether or not they have access to every
detaines in US custody. They certainly have access to all | am aware of. | believe that they have access to

those at GTMO, but | cannot speak definitively, or for the US government, on that guestion. This might be a
question that APA's Congressional liaison could ask, and then APA would have a solid answer.

In fact, you should be able to get a strong statement concerning the role of the ICRC. | don't have the GPW
in front of me, and can't remember the term of art used, but the GPW refers to an organization like the ICRC
that will monitar the treatment of POWSs, and | believe that US policy is to have the ICRC fulfill that role.

Morgan

In a message dated 7/30/2006 5:43:50 P.M. Eastern Daylight Time, sbehnke@apa.org writes:
Moargan, thanks, as always, for your extremely thoughtful message.

Under Geneva, POWSs can be kept until the end of hostilities, can’t they?

My understanding is that the language in Common Article 3—"...a regularly constituted court affording
all the judicial guarantees which are recognized as indispensable by civilized peoples™—can be read
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pretty broadly. It would seem prudent to afford such a guarantee—don't you think the LICMJ, even
with some tweaking, would meet that standard?

It's my understanding (| got together with Jennifer Bryson a few weeks ago here in DC), that the
International Red Cross has a fixed fadlity In Guantanamo Bay and access o all the datainees who
are being interrogated. s that public infformation? Is there a policy? | would VERY MUCH like to have
Olivia include these facts in her remarks before Councll, If correct.

Steve

From: il

Sent: Sunday, July 30, 2006 3:15 PM
To: Behnke, Stephen

Subject: Eyes only thoughts

Steve,

There are a lot of things being discussed, and | decided to keep a running track of some of my
thoughts, as they occur,

First, | am heartened by the level of the discussion. Most of the comments are thoughtful, and
although | may disagree with some of them, there is room for discussion, and possible compromise.

The difficulty surrounding how to interrogate and prosecute the detainees we have captured should
be apparent to everyone. Inherent in the email is some confusion over their status. The GPW was
designed specifically to autline the treatment of only three categorles of pecple:

1. POW. | am aware of no serious discussion about whether or not GTMO detainees are POWSs.
The reguirements for this status are very clear, and no one at GTMO comes close to meeling the
requirements. There has been some legal discussion as to the process necessary to determine their
status, however. In other wards, the adequacy of how we determine their POW or non-POW status is
currently under debate, (BTW, we did hold POWs for while in Irag. Consistent with the GPW, thay
have all been released.)

2. Retained person. | have seen no serous legal discussion on this area. We recognize no
retained persons at this point in time. (Chaplains, medical personnel.)

3. Civilian Interneas. All of the persons held by the US at this peinl in time are considered Cis,
{given that the question of if we have adeguately determined their status s still in up in the air-itis
highly unlikely that anyone in our current custody will be considered a POW.)

If a Clis believed to have committed a war crime, then a legal proceeding must be used to
determine guill and sentence. Otherwise, the Cls musl be released, (along with any POWSs) at the end
of hostilities. (It should be noted that contrary to one of the email comments, the Court did not have
any problem with holding detainees indefinitely at GTMO, until the end of hostilities. Nor did HAMDAN
speak to the issue of the manner in which the US Army conducts interrogations, other than to make
explicit that Common Article 3 applies. It is my contention that this will have no effect on DOD
intarrogations, since they where already operating within those guidelines.) Back to the question. The
issue is then how to we try detainees we believe have committed war crimes. (Terrorism = War Crime,
by the way.) The Court basically stated that Congress needs to be involved in making sure that these
judicial proceedings are "regularly constituted." Sounds good to me.

MNow, | have not mentioned the legal protections afforded US citizens when charged with a criminal
act. My understanding is that there is nothing in the Court's decision that implies that the detainees
have thess rights. In fact, my understanding is that they have stated that the GPW is the controlling
document. This is one of the major political issues: Do we treat terrorists {who commit War Crimes)
as criminals or was combatants that commit war crimes? The Bush administration has been on the
side of treating them a combatants who are believed to have committed war cimes. Earlier
administrations treated terrorists as simple criminals, subject to US law. (Noriega, as one example.)
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Finally, my opinion is that the PENS report is pretty strong. Itis clear in its prohibition of abusive
behavior. Even though | believe that, | have no objection to making additional statements, assuming
they are consistent with the PENS report. | have read the new interrogation FM (that is still trying to
final approval). 90% of APA's members will be very comfortable with the document. It discusses
treatment in great detail, and in a manner that is very consistent with most American's standards of
behavior. The US Army has more protections for free speech than any army in history. Command
Channels, 1Gs, CID, finally, call your congressman. | can remember when | was a young Company
Commander, telling my boss, the Battalion Commander, that | wouid not do what he asked (give out
publicly the names of soldiers visiting sick call), because it was unethical. He backed down. As a final
note, it is clear to me one of the major negalive effects of eliminating the draft is thal most people really
do not know how their Army works. We have a soldier here at Bragg who made charges against his
superiors concermning the treatment of detainees. In spite of the fact that three investigations were
conducted, and the abuse was unsubstantiated, this officer then went to the press. Although he has
lost some friends, | can personally attest that he is being treated very appropriately (maybe even too
carefully). | talk a lot about the variolis methods for making abuse complaints; but even if someahe
was not satisfied with them, all you have lo do Is call your congressman.

Hope your weekend is going well.

Morgan
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Sender: Behnke, Stephen </O=APA/QOU=DC/CN=RECIPIENTS/CN=SVB>

Sent: Monday, June 18, 2007 12:01:15 PM
Recipient: ‘Banks, Louie M. COL' <louic.morgan.banks@us.army.mil>
Subject: Confidential: Please read and delete

Attachments: replyletter.doc

Morgan, does this letter look okay to you?
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June 18, 2007

Dr. Sharon Brehm
President
American Psychological Association

Dear Dr. Brehm,

I am writing to you in response to an open letter sent to you, as APA President. I have
been a member of APA for nearly 20 years and I count many of my APA colleagues as
dear friends. The authors of this letter—who do not know me, my values or my work—
have seen fit to besmirch my reputation by associating me with the perpetration of
torture.

Let me provide just a few facts for the authors’ information. I have never been through
“SERE” training. 1do not teach “SERE" techniques. 1 do not use nor have | ever used
“SERE” techniques in any aspect of my work related to interrogations. Dr. Morgan
Banks has emphasized repeatedly that using a “SERE” approach in an interrogation
would be counterproductive to obtaining useful information. | strongly suspect that using
a “SERE" approach to an interrogation would yield data that would be worthless for both
investigative and adjudicatory purposes.

I will be as clear as | possibly can: [ strongly object to, have never used, and will never
use torture, cruel, or abusive treatment or punishment of any kind, for any reason, in any
setting, They are antithetical to who | am as a person and as an officer in the United
States military. Had any of the individuals who signed the open letter saw fit to ask me, 1
would have provided this information to them directly. Apparently none believed it
worthwhile to give me that opportunity before using my name in a letter that they then
distributed widely, including to the media.

Throughout my career, mn all my work, I have done my best to adhere to the highest
standards of ethical conduct. For me, that has meant treating every individual whom |
have encountered—irom generals in the United States Army, to custodians at military
bases around the globe, to detainees in United States custody—with dignity and with
respect. Never has anyone in my chain of command ordered me to do anything
inconsistent with this code of behavior.

Having custody and control over an individual is an awesome responsibility. When 1 was
sent to Abu Ghraib. following the well-publicized abuses, 1 relied upon psychology and
well-known psychologists to help me fulfill my mission—to develop training and
implement systems designed to prevent further acts of abuse. The support of these
colleagues, whose rescarch and materials I took with me to Irag, was invaluable—not
only in terms of their expertise, but also because of the values that imbue their approach
to psychology. T will be forever grateful to them for being with me in spirit on that
difficult mission.
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T will likewise be grateful to other colleagues, such as Dr. Mike Gelles, who took
concrete action that has been made public, 1o srop detainee abuses. It is my
understanding that a United States Senate committee will hold hearings on the issue of
mterrogation practices. | welcome this news,

Please let me be clear: Letters such as the one sent 1o you do harm. APA’s continuing
work has given psychologists an invaluable resource to fight against ill-informed and
misguided promoters of harsh and abusive interrogation techniques. We are making
excellent progress in that fight.

Letters that name and that associate individuals with torture through innuendo have no
place in an informed and responsible discussion. They are deeply painful. They are also
extremely discouraging 1o psychologists in the military seeking to do the right thing,
many of whom are early in their careers and often in dangerous settings far from family
and [rom loved ones.

In a few days | will be deployed and so will largely be out of contact with APA for the
next year, | am proud to be a member of the American Psychological Association, proud
for what APA has stood for in these troubling times, and deeply grateful to the
Association for supporting me and my colleagues in our quest to ensure that all in our
custody are treated with human decency and respect.

Respectfully Yours,
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Sender: Banks, Louie M. COL <louie.morgan.banks@us.army.mil>

Sent: Monday, July 02, 2007 9:55:06 AM
Recipient: Behnke, Stephen </O=APA/OU=DC/CN=RECIPIENTS/CN=SVB>
Subject: Please review, then desiroy

Attachments: Letier to Dr Brehm.doc

Steve,

Thanks in advance. You have my permission to state that I was interviewed (for 3h 20m) by the professional staff of the
SASC, for what that's worth,

Here is my first draft of a letter to Dr. Brehm. Please be brutal - this is damn important to me. It has not yet been approved
for release, so please destroy it afier giving me feedback. As always. you help is really appreciated.

Morgan
<< etter to Dr Brehm.doc>>

COL L. Morgan Banks

Director, Psychological Applications

US Army Special Operations Command
239-6833 COM (910) 432-6833

banksl@ usasoc.socom.smil.mil/louvie.morgan.banks@ us.army.mil
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DRAFT

Dr. Sharon Brehm
President
American Psychological Association

Dear Dr, Brehm,

I am writing this letter as a formal response to the numerous allegations contained
in & recent open letter to you, as APA president. The inaccuracy of this “open letter™ is
rather astounding to me, and prompted me to write this letter.

I have been a licensed psychologist for over 20 years, all of that serving in the
United States Army. In the last several years, as the country has struggled with how Lo
handle detainees captured in Afghanistan and Iraq, there have been numerous disturbing
reports on the treatment of these detainees. Some of these reports have implied that |
either participated or supported the abusive treatment of these detainees. Partly because
of the nature of my work, but mostly because | knew that the reports were totally
inaccurate, I have ignored these reports. Unfortunately for me, I have been forced to
recognize the adage, “a lie undisputed becomes the truth.” Hence the reason for this
letter.

Since 1985, I have focused much of my work on the training of soldiers on how to
resist the torture and abuse that is likely should they be held by our enemies. My studies
began looking at our experiences in the Vietnam War, but gradually expanded to include
the experiences of captives in all US conflicts (both US personnel and our POWSs), and
those of many other nations. Some of my earliest reading in this area was that from
Amnesty International on the treatment of captives world wide. This gave me, very early
in my career, a very strong belief that the torture or abuse of people in captivity 1s
morally wrong, and something that no nation, and certainly not the United States, must
ever tolerate. Everyone who works with me knows my feelings on this issue, This is the
major reason 1 choose to ignore the initial press reports on this topic, since they were so
obviously fallacious.

The United States Military has utilized psychologists to support the safe and legal
interrogation of detainees for many years. | have seen the positive effects of this role.
Psychologists bring a depth of knowledge of how social influences can shape behavior
that is unique. Not only does a properly trained psychologist understand the powerful
dynamic of the power differential between a guard and a detainee, and the huge danger
that this poses, but he or she also has training in how to assist in designing processes that
will decrease the likelihood of abuse. 1expect there is little dispute on the unique
perspective and knowledge we have in this arca, This is 2 major function of every
psychologist within in DOD who supports interrogation.

In addition to this safety role, however, 1 will not back away from the positive
role that a psychologist can also play in helping interrogators perform their legal duties.
Partly due to television bombardment in our culture, many people believe that successful
interrogation must be conducted in a manner that is abusive. Nothing could be further
from the truth. In my experience, treating detainees professionally, with dignity and
respect, 18 usually the most powerful method to gather useful, accurate information. This
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opinion, however, is not particularly relevant, given that we already have very striet
guidelines within DOD on the conduct of interrogations. These guidelines, if followed,
preclude abusive interrogations. As a serving officer, | am required to uphold these
guidelines. If T see something that is not lawful and I do not report it, then 1 am equally
culpable. In thirty-three years of total military service, [ have never been ordered, told, or
otherwise pressured to abuse anyone, certainly not any detainee. There have in fact been
occasions where I took positive actions that prevented abuse.

The real area of honest controversy, again in my opinion, concerns the ethical
dilemmas that can occur when a psychologist is placed in the role of supporting
interrogations. On this 1 hope all can agree: If a psychologist is going to perform this
role, then specialized training is required. 1recognized this training deficit in 2002, and
began to develop a training model, and then a course. that would properly prepare DOD
psychologists to perform this mission, At no time have 1, or anyone working for me,
every supported using any “technique” that would be abusive. Through the very hard
work of a number of dedicated psychelogists and others, this training has now become a
formal Army training course. A major focus of this course concerns the ethical standards
that must be adhered to while performing this mission, and the potential ethical pitfalls of
which one must be aware. As you are aware, we have received superb support from the
APA on the development and execution of this course. Everything we teach, and have
taught, is consistent with the APA ethical guidelines, and most certainly with US law and
the international instruments to which the US is a signatory.

Again through the hard work of a number of dedicated psychologists, the outling
of this training, and the strong ethical and procedural standards contained in it, were
released to the public last year in the Army Medical Command’s Policy Memorandum. |
welcome, and strongly encourage, informed debate about the standards contained in this
document. A debate on how to help sustain the safe, legal, ethical, and effective
mterrogation of detainees within US control is essential for the profession and for our
country, But this debate must be informed by facts and a thoughtful analysis. The
psychologists with whom I work care very strongly about maintaining the integrity of
their profession, and more importantly, the reputation of our country. They have worked
hard to both prevent abuse, and to assist in gathering useful, accurate intelligence from
our enemies. They will get no positive public recognition for their work, but I have seen
what they do and am incredibly proud ol them and what they have accomplished.
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Sender: Behnke, Stephen </O=APA/OU=DC/CN=RECIPIENTS/CN=SVB>

Sent: Sunday, June 17, 2007 5:48:47 PM
Recipient:  |WJGERNSEIE
Subject: RE: Your eyes only

Double deleted

From: VEICERECERIS

Sent: Sunday, June 17, 2007 5:48 PM
To: Behnke, Stephen

Subject: Your eyes only

Steve, (Please delete this after reading it. It is for your eyes only.)

| still owe you an answer on that. | completely forgot to ask. My expectation is that it will be OK, but | want to
make absolutely sure. There is some REAL politics going on here. | mean REALLY naked politics. There are
a couple things | want to run past my lawyer first, based on some of the things they said. | am 95% sure | will
give you a bunch that you can say, but not until late tomorrow.

Overall, though, | believe that | was able to give an accurate picture of my behavior, and | think they actually
already were predisposed to believe me. They are doing a lot of homework, although some of it is open to
interpretation. | did not pick up ANY real issue about the use of psychologists per se; in fact, | was able to
articulate how the value of a psychologist in a training environment directly corresponded to that of an
operational role. My strong sense (after 3 hours and 20 minutes) was that they fully understood that, and saw
the value in it. | gave them a copy of the PENS report, although | expect they were already fully aware of it.
They did not question me at all on it, other than a final ethical question that | answered by referring to the
report.

Let's talk during the week.
PLEASE DELETE this email after you have read it. Thanks.
Morgan

In a message dated 6/17/2007 3:19:56 P.M. Eastern Daylight Time, sbehnke@apa.org writes:
Thanks, Morgan—

| look forward to hearing about the interview. s it okay to mention that you have spoken with staff from
the Senate Armed Services Committee? That would be helpful to us.

Steve

From: VICERREERIS

Sent: Sunday, June 17, 2007 2:44 PM

To: Behnke, Stephen

Subject: Fwd: Fw: Please read this version instead

Steve,

See my comments. No issues with your comment reference mind altering substances. | had a
successful interview, (I think....)
Talk to you later in the week.
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See what's free at AQL com.
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Sender: Banks, Louie M. COL <lovie. morgan. banksicus. army. mil>

Sent: Thursday, March 16. 2006 11-55:26 AM -

Recipient: Behnlze, Stephen </O=APA/OU=-NC/CN-RECTPIENTS CN=-8VE>
Subject: RE: Eyes Only

Bleve.

T'his should be conmidered my personal. bul not necessanly private. commurucation to yow. In other words, this 15 not
COL Banks, this 1s Dr Banks speaking his own opinion, and Tam not representing anvong other than mysell

I strongly condemn any-attempl 1o "reverse enginest” SERE training i crder 1o use this training, o conduct
mterregations. This training is conducted in order to increase the resilience and hardiness of solciers; and is based on a stress
incsulation model thet 15 desiened o mersass resistanes Lo exploitation by our enemies  Theidea thal using lechnigques
developsad lor this training would simply reduce Lhe resistance ol detainees 1s simply based on ipnorance of the psychologieal
components of imarrogation My parsonal opimon is that using such teehmigues would likely ihercase the resistance of
anyone undergomg such technigues. [naddbon. vmformed personnel are legally prohibitied. and psychologists are legally
and ethically prohibited, from taking any acuon that is contrary to the lnw of war and the APA ethical guidelines. The truth
is that psychologists whio are involved in supporting lepal interrogation activities reduce the likelihood of ebuse  Ther
ivolvement 15 critical to help the commanders insure that interrogatiens are safe_ legal. ethical, and effective.

bdorgan

COL L. Morgan Banks
Director, Psychological Applications Directorate
US Army Special Operations Command
DSN 239-6833 COM (910) 432-6833
PRIVACY REDACTION

banksl@usasoc.socom.smil.mil/louie.morgan.banks@us.army.mil

From: Behnke, Stephen [mailto;shehnke@apa.org]
Sent: Wednesday, March 15, 2006 8:10 PM

To: Banks, Louie M, COL

Subject: RE: Eyes Qnly

Excellent—thanks, Morgan

From: Banks. Louie M. COL [mailto: louie. morgan.banks@us.arnmy.mil)
Sent: Wednesday, March 15, 2006 8,10 PM

To: Behnke, Stephen

Subject: Re: Eyes Only

Thanks Steve. Yes, in fact. [will give you & much stionger statement tommoriow.
COL L, Morgan Banks

Director Fsycholozical Applications hrectorate

LIS Armny Special Operatons Comrmand

8N 2396833 COR (9101 4326833

PRIVACY REDACTION
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EXHIBIT C-16

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, ¢ af,
Plantiffs,

vs : Judgte Huram E. Puig-Lugo

DAVID HOFFMAN, er. al,

Case 2017 CA 005989 B

e @@ we V¥

Defendants

AFFIDAVIT OF SALLY HARVEY IN SUPPORT OF PLAINTIFFS'
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

Suste of Texas

i

County of Coma!

| L Sally Harvey, having been first duly cautsoned and sworn, state the followmns based
upon personal knowledge:

2. From Jammry to Decamber 2017, | was Preudent of the Society of Milsury
Psychology. Divisson 19 of the Amenican Psychologeal Assectation (hereinafier "APA")
wn whieh the military plamtiffs i thes litigation are members As President-clect, |
chawed the Division 19 Presxiential Task Force charged with the careful examingtion of
the Report of the Independent Review to APA (herginafier “Report™) and, in that role,
provided a detailed response to the APA in November 2015, A true and comect copy of
the Division 19 sk force response can be found published by the APA online at
Bttps: Swwor militarvpsych ony/uploads 85 L5 RS456500T19_response 10 _the hoffmpn

_repsit divl® excom_spproves pdl

3. Our response found, among other things, no evidence that Dhvision 19 or any Division
12 member suppomied forture or engaged in unethical behaviors with respect to
wnterrogaton support Tt found that many of those micrviewed by Mr. Hoffiman and
Sudley felt their witmess statements were muscharactenized and that Mr. Hoffman and
Sidley had evidence in thor possession that contradicied and negated their conclusions
but failed o include that cvidence in the Report




4. Our response also found that the Report's conclusions were based upon: an inaceuraie
understanding of Department of Defense (hereinafter “Dol)™) miterrogation policies in
plice when the APA Psychological Ethics in Nauonal Security (heremnafier “PENS™)
Task Force met in June 2005; an madequate understanding of how military interrogations
are conducted, a misconception of mubtary culture; and a deep bus against military
psychology and military psycholomsts.

5. Inaddiion to submitting the response (o the APA, the then-President of Divizion 19,
Dr. Tom Williams, requested 2 response from the APA to a number of questions mised
by the Division’s task force report. To date, despite multiple requests, Division 19 has vet
lo receive a response from the APA.

b Consistent with the Report's madequate understanding of military culture and how it
aperates, ether genemlly or specifically wath repard 1o interrogation support and detainee
operations, the Independont Review's conclusion that Colonels Banks, Dunivin or James
speak for ar make policy on hehalf of the DeD is ingccumate {See p.25, Division 19
Response 1o the Independent Review cilted above) Any characterization of these
mdividuals a5 “Dol officmis™ 1 2 muscharacterization. As mud-level DoD personnel,
colenels and licutenant colonels have no authority to formulate policy for the military or
the Dob), they do not have decisionsmaking awhority related to policy setting, and they
do not govern with respect 1o settmg DoD policies which are set at various levels in the
military. They do not speak 10 the media or the general public on behalf of the milnany
ot the DoD), and 1o the oxient that they publically refer to existing policy, do so only asa
conduit for staling what 5 the policy. They de have msident expertise, are expected o
execute and follow through with policy directives issued by their commanding officers, at
times make recommendations for policy, but never set policy. They would have no
control cver decions about appropriste interrogation methods at hugher levels of
povernment and the malitary.

7. In my role a5 President of the Division, the fellowing facts were reponted o me
comempiraneousiy by the Division’s then President-elect who was in Washinpton, DC in
January 2017, anending the APA Division Leadership Conference on our behalf

8. Afier conclusion of the mecting, our President-elect went to breakfast at the invitation
of the newly installed APA President, Dr. Antomo Puente, to discuss some of the 1ssues
betwoen Division 19.and the APA concermng the Indupendont Review. In the course of
that discussion, Dr. Puente stated that our Lavision leadership needed to keep
confidential, from the group of Iitiganty, some of what the Division was discussing with
him and the APA leadership. He further stated that he would not hesitate to pursue action
against our Divisson o 1t violated that understanding.

9. Addinonally, 1 was reported that durmg this conversation, Dr. Pueme twld our
President-viect that he believed the APA Board of Directors had pone overboard in s
actions in response o ihe Report prepared by Mr. Hoffman and s team. He further
indicated that the Division would recive & supportive response Lo s task force Response
ta the Haoffman Independent Review, but nol until the lawsuit was settled.




10. On February 16, 2017, an email was sent 1o the Division leadership from the Generl
Counsel of APA, which stated that [ would be excluded from the upcoming APA Council
of Represeniatives meeting because | had assisted the plaintiffs 10 thus lawsuit, three of
whom are members or our Division. Auached hereto a5 Fxhibit 1 s 2 true and correct
copy of the General Counsel™s email

11 In February 2017, while | was attending an APA Council of Representatives meeting
on behalf of our Diyision. 1 had occasion to follow-up with Dr. Puente regarding his
conversation with our President-Flect, including what 1 interpreted 1o be a threat against
the Division in the event that our actions were vigwed a8 supportine our Division
members involved with the lawsuit agamnst the APA. Specifically, T told him that he could
noi accomplish things by threatening a division. He did not respond to that commient
other than 1o make a small shrug of his shoulders. He also reiterated that APA's anorney
would not allow me fo attend the Executive Session of the Council meeting. implving fhe
reason was because of the beliel that | would disclose confidential tnformation from the
mesting, 2 belicf that was incorrect and unsubstantiated

12, In another APA Counail of Representanives meeting, in August 2018, the General
Counsel of APA threatened that any member of Council that helped the plaintiffs in this
lawsuit would be foreclosed from participating in certam governance activities

13. Gaven the involvement of the Division’s members i the lawsuit, the Division has
closcly followed the evems since the Report was first leaked w the New York Times |
am aware [rom those events and related history that Jean Maria Armigo has been a very
vocal enitic of the plaintiffs over the years. Mr. Hoffman relies on her extensively for his
faciual findings m his Repont

14. Knowing that, | was struck by some of her comments at an APA Councll of
Eepresentatives meeting in Augast 2015, in which [ wag in attendance, At the close of
debate and just prior to an elecuronic vore on 8 Counol agenda ftem concerning the role
of psychalowists refated w0 intenreeation and detainee welfare m national seaumity sethings,
Dt Ammgo stepped to the microphone and proceeded to say that she had spoken with her
contact, an indieidual who had worked for the Central Intelligesice Agency who was
knowledgenble about counter-intelligence woues She continued, staung that he had
strongly advised her that an clectrome vote such as was sbout o oceur should be
accomplished as a "roll all” wvose This was necessary. she staitl because the
govemment had the capability to alter the outcome of an electronic vote, and it would be
important 1o be certnn the Associznon had a record of how each mdivadual voted in the
event that the oulomme was alkiered in some way. AL migimum, J Rund this statement ©
inck eradibihty or reliability.

15 Followmmg that same Council of Representative’s meeting, | received notes'
summarizing coninents to the Counell by M Hoffman who came 10 address the Council




in the wake of the Report’s publication. According to the notes, when asked why he used
the negative term “collusion™ in the Report, Mr. Hoffman indicated he prefirred the
terms “collaboration,” "coordination,” or “behind the scenes communication™ and which
would have been more accurate™ but that he had been specifically asked as part of the
review whether there was collusion

I declare under penalty of perjury that the foregomy is true and comrest.

» w . -
Sally Harvey "

Swom and subscribed 10 before a notary public in the State of Texas, ths l"l day of
November 2019,

.I _'lr’
F Rl h...-"; Wl
S, mARR LWy | Natary Public 1 I
T o8 SN Moty Public. Stte of Toxzsd] -
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EXHIBIT 1

----- Forwarded Message --——

From: Ottaviano, Deanne <DOttaviano@apa.org>

To: staalmark@hotmail.com <staalmark@hotmail.com>;
ann.landes@va.gov <ann.landes@va.qov>;
salsterhead@yahoo.com <saisterhead@®yahoo.com>

Cc: Raben, Jesse <jraben@apa.cra>

Sent: Thursday, February 16, 2017, 3:56:53 PM CST
Subject: Division 19 Representation on APA Council of
Representatives

Dear Division 19 Presidential Trio:

I understand that, earlier today, Division 19 Council
Representative Dr. Larry James alerted Amber Roopan that
he would not be attending next week's Council meeting and
that Dr. Sally Harvey would attend in his place. Also today,
we learned that Dr. James is a plaintff in a lawsuit filed
against the Association in state court in Ohio, We are also
aware that Drs. Harvey and Staal have been serving as a
conduit for communications with at least one of the
Plaintiffs” attorneys in providing information and support
related to filing this lawsuit against APA. As you may know,
APA Council Representatives have a primary duty of
fiduciary responsibility to APA, and not to their Divisions,
when serving as members of the APA Council of
Representatives, the Association’s governing body. The
actions of Drs. James, Harvey and Staal are inconsistent
with upholding that fiduciary duty to APA.

Shouid Division 19 wish to send a Council Representative to
next week’s meeting, we would urge you to identify one who
has not been working with the Plaintiffs’ attorneys to build a
case against APA and one who understands that he or she
must maintain an undivided duty of loyaity and
confidentiality to APA. At a minimum, please be aware that,




should Dr. Harvey attend next week’s Council meeting, she
will not be permitted to participate in the Executive Session
discussion of the lawsuit brought today against APA.

Thank you for your consideration of this request.

Deanne

Deanne M. Ottaviano | General Coupset ) y
Office of General Counsel | 202-336-6078 | g
dottavienc@apa.org ADA 1 25

American Psychological Association AN A PV (A MAOCIA R
750 1 Strest NE

Washington, DC 20002 n m E a l

www.apa.org

Advancing psychology to benefit society and improve
people’s lives

APA | 125 o
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EXHIBIT C-17

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, er. al.,

Plaintiffs, Case 2017 CA 005989 B
V. Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, et. al.,

Defendants

aF #H BF HE AF M #% ¥4 we "7

AFFIDAVIT OF LARRY C. JAMES IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Chio )
) ss:
County of Montgomery )

i. I, Lamy C. James, having been first duly cautioned and swom, state the following
based upon personal knowledge:

2. 1 am a resident of and licensed to practice psychology in Chio, and 1 am a Professor in
the School of Professicnal Psychology at Wright State University in Dayton, Ohio.

3. I was first contacted by email by the American Psychological Association (hereinafter
“APA”) President, Nadine Kaslow, asking for my “complete cooperation” with an
independent review being undertaken by APA. I was a member of the Psychological
Ethics in National Security (hereinafier “PENS') Task Force that was convened in 2005
by then-APA President Ron Levant, and it was as a member of that task force that I
received the email from Dr, Kaslow first requesting my participation in the independent
review. I was then contacted, by David Hoffman of the law firm Sidley Austin LLP
asking me to provide information in his review of the allegations made by James Risen
that “APA colluded with the Bush Administration after 9/11 to promote, support, or
facilitale the use of enhanced interrogation techniques by the CIA and the Defense
Department in the global war on terror,” Mr. Hoffman and his team traveled to Dayion to
meet with me, and I was interviewed in person at my office on May 1, 2015, and then
again by telephone on June 22, 2015.



4. My specific work with the PENS Task Force to create guidelines for psychologists
involved in interrogations was as a subject matter expert in the psychology of
interrogations. At no point during my work with the APA task force was I given any
anthority to speak for the Department of Defense (hereinafter “DoD™) or to make DoD
policy. My attendance at the task force meeting was as an independent, individual
psychologist. I atiended the meeting in my free time while not on duty, was dressed in
civilian clothes, and was not compensated for my participation. I explained all of] this to
Mr. Hoffman during my interview.

5. Despite efforts to have Mr. Hoffman understand that my PENS Task Force
participation was as a subject matter expert and not as an official representative of DoD,
the Report states otherwise. One of the Repont’s primary conclusions mischaracierizes
my participation when it states:

Our investipation determined that key APA officials, principally the APA
Ethics Director joined and supported at times by other APA officials,
colluded with important DoD officials to have APA issue loose, high-level
ethical guidelines that did not constrain DoD in any greater fashion than
existing DoD interrogation guidelines. (p. 9)

1 had no authority to represent or set policy for the DoD. As a mid-level employee of the
DoD, 1 was never in a position to formulate DoD or military policy. Although I
participated in the drafting and recommending of policies, I did not have decision-making
authority to set policy. I was expected to execute policies and directives issued by my
superior, commanding officers. Also, 1 was not in a position to officially speak to the
media or the general public on behalf of the DoD or U.S. government; those activities
require official designation. To the extent that I would publicly refer to existing policy, it
was only as a conduit for stating or explaining what is the policy. Even speaking publicly
about my work duties required permission.

6. The Report also confuses policies applicable to the DoD> with those applicable to the
Central Intelligence Agency. It fails to recognize the way variouws DoD directives and
instructions interlock with theater and (ocal policies and that local policies may be more
restrictive than those issued at the DoD level. In fact, the importance of local policies was
intentionally and clearly reflected in Statement Four of the PENS Guidelines' that I and
the other task force members drafted. Although the Report (p. 273) cites language from
Statement Four, it ignores the language that expressly creates an obligation to "follow the
most recent applicable regulations and rules,” including the regional policies in
Alfghanistan, Iraq, and Cuba.  rejferred to those local policies in my interview with Mr.
Hoffinan as well as muidple times on the PENS listserv discussions whick Mr.
Hoffman acknowledges reviewing (Report, p. 247-264).

1 A true and correct copy of PENS Statement Four is included in the Report’s binders and
can be found at http://www.apa.org/independent-review/binder-5.pdf, PDF p. 731,




7. In 2013, while 2 member of the APA Council of Representatives (hercinafier
“Council™} and because 1 was named in the Independent Review (hereinafter “Repori™), 1
received online, read-only access to the Report on July 7, 2015, before the Report’s
release to the fill Council. The following day, the full Council received a secure
password protected copy of the Report that could only be accessed by Council members.
However, | was provided no opportunity to meaningfully respond to the Report's
allegations against me before it was given to all Council members, published in The New
York Times, and published on the APA public website. This Iack of opportunity to
respond was particularly surprising because the Report focused on my actions starting
with my invelvement on the FENS Task Force in April 20035 and swetching thouph to
discussion of me related to the Leso ethics case, which was closed in December 2013, a
longer period of focus than any other individual named in the Report.

8. The lenpth of time the Report focused on my actions was a complete surprise. [ had
never been made aware that the scope of the investigation was becoming substantially
larger than what had been described to me by Dr. Kaslow or Mr. Hoffman. Additionally,
I was led to expect that the review process being underiaken would be an objective
review and that Mr. Hoffman was serving as an independent, neutral and objective third
party in conducting the review. I was not given any type of Upjohn warnings and was not
advised that the investigation counld be adverse te my interests.

9. In addition to no meaningful opportunity to respond to the Report’s allegations, 1 was
never informed that an errata sheet to the Report was being prepared after it was
published. Along with Plaintiffs Banks, Dunivin, and Newman, I objected to the contenis
of the Report in a post on APA’s public website on July 31, 2015, A true and correct
copy of the comments can be found on APA's public website ai
hitps:/tinyurl.com/y3vwdubz. None of these objections were inciuded in the errata or the
revised version of the Report that was published on September 4, 2015.

10. Given the inadequate time I was afforded to respond to the Report’s allegations
before it was given to all Council members, I was shocked to leamn from the news media
and various posts on the Council listserv that known critics of military psychologists,
Steven Reisner and Stephen Soldz, were provided with access to a draft of the Report on
June 27, 2015, and that they subsequently met with the Board on July 2-3, 2015, to
provide recommendations concerning how APA should respond to the Report. It was
well kmown that Drs. Soldz and Reisner had previously accused me quite publicly on
numerous occasions of wrongdeing and that they were collaborating with the reporter
from The New York Times, whose book had sparked the investigation. A true and correct
copy of the article that sppeared in the Times can be found on the public website of the
Times at Jfwww.nytimes. 5101/ -ameri i

association-collaborated-on-torture-justification html

1I. In addition, Dr. Soldz had publicly expressed racial animus towerds me in an
interview, stating that I had gotten my job “partly because [I] was black,” that 1 don’t
“show uwp for work...[and] doesn’t do anything,” and that I “can’t write an English
sentence.” A true and comect copy of that interview can be found at



hitp://www.hoffmanseportapa com/resources/INTER VIEW%2080L DZ. pdf, PDF p. 39.

2. The Report mischaracterizes my APA ethics case related to my interrogation suppor
work and omits important information that creates a perception my case was improperly
handled to purposely protect me from censure. For example, the Report (p. 521) states,
*Unlike the Leso complaint, which was kept open for approximately seven years, the
James complaint was closed within a month of the Ethics Office having received the
complaint—disposed of in truly lightning speed so that Deutsch could review it before
her Chainmanship was finished.” Despite acknowledging that the handling of the
complaint was “technically permissible under the Rules,” the Report (p. 522} further
states, *'it demonstrates clear flaws in the sdjudication process.” Also, the Report omits
the fact that all of the state licensing beard complaints made against me for my
interrogation support work (no fewer than nine reviews by ethics committees, licensing
boards, and couris) were found to be without merit, information I specifically provided to
Mr, Hoffman in our intervicws.

13. The Report appears to rely heavily on information provided by Dr. Trudy Bond, the
very individual who brought the unsuccessful APA ethics complaint against me, as well
as unsuccessful complaints 10 the state boards of Ohio and Louisiana, and had an
unsuccessful attempt to file a complaint in Guam. In each of the staées, in addition to her
complaints, she also sued the licensing board in atiempt to force the board to take action
against me after each had dismissed the complaint; both lawsuits were unsuccessful. As
part of the vendetta Dr. Bond appears to have against me, beginning in September 2014
she has also repeatedly submitted information to the United Nations Committee Against
Torture, mentioning me specifically in those documents and eocouraging war crimes
prosecutions. On June 27, 2016, Dr. Bond, relying on the Report, again asked the UN
Committee o move forward with prosecutions. True and comect copies of those

submissions can be found at https:/ftioyurl.com/yxre33 5t and
hitps:#tinyurl. comfyS7yusrl

14. 1 have stated on multiple cccasions, both in documents reviewed by Mr. Hoffman for
his investigation and in interviews with him, that I worked to prevent the very abuses that
the Report claims [ {and others) colluded to allow. Shortly afler the Report was
published, APA Board member Louvise Douce emailed and phoned to tell me she knew |
had done nothing wronp and she hoped I did not feel betrayed by her related to the
Board’s publishing the Report. During a February 2016 Council meeting, the then-
President admitted that there was “clear evidence” that Mr. Hoffman may have
“distorted” matters in the report.

15. Another APA Board member, Nadine Kaslow, and I have previously discussed oo
numerous occasions the false allegations made by Dr. Bond against me, including our
conversations during her visit to my University at my invitation to speak at the Wrighi
State University graduation in July 2012. Dr. Kaslow admitted to me by email that
individuals named in the Report were itmmediately deemed “guilty” by everyone. Also, 1
have spoken with Board member Jennifer Kelly on numerous occasions, who most
recently approached me to say that she did not want to be deposed in the matter.



16. Based on my experience with these Board members, 1 believe that when Dr. Kaslow
voted io publish the Report on behalf of APA, she knew that many of its allegations were
completely false, as did additional Board members, Drs. Douce and Kelley. My belief is
further buttressed by a June 23, 2007, apen letter posted on the Council listsery, signed
by 18 Council members including Dr. Kelly, recognizing me “as a hero in [my] work at
Abu Ghraib to develop training and lo implement systems to prevent further acts of
abuse.” This letter was included in the Report’s reference binders and a true and correct

copy can be found on the APA website at hip://www.apa orgfindependent-
review/binder-2 .pdf, PDF pp. 355-9586.

17. At the time the Report was published, 1 was long retired (since 2008) from the
military, I did not hold public office or public employment, and was not engaged in any
public service. Nor did I use my status as a retired military officer to put myself in the
public eye or atternpt to influence public policies. I became the subject of public attention
only because of the actions of the critics and APA and what was written in the Report,
not because I sought public exposure. In addition, I did not have access to the media to
rebut the allegations made against me in the Report, and the objections that I and
Plaintiffs Banks, Dunivin, and Newman posted on the APA public website received no
media coverage in contrast to the overwhelming coverage received by the Report and its
allegations.

18. An additional mischaracterization about me in the Report occured when the Repost
{pp. 425-427) creates the impression that my appointment to replace Sharon Manne as the
Representative of Division 38 (Health Psychology) for the August 2007 Council meeting
was intentionally coordinated in attempt to manipulate a vole on a motion dealing with
psychologists’ participation in the interrogation of detainees. Despite the fact that 1 told
Mr, Hoffman that Dr. Manne was not asked to step down so 1 could replace her, the
Report’s discussion of the surrounding events leads to the inaccurate picture that malign
motives were at work.

19. The mischaracterizations in the Report, the number of omissions of information that
would show ] had done nothing wrong or improper, and the wnannounced expansion of
the scope of the review lead me to believe that Mr. Hoffman had a predetermined
outcome in mind for which he used the information gathering process to support and
confirm.

20. As a result of the mischarscterizations and false statements about me in the Report,
my carcer has been materially harmed, While the vast majority of my Dean colleagues at
my university with much less experience and credentials have gone on to be university
presidents, provosts and deans at larger universities, I have struggled to even be invited to
imterview at smaller universities, and I have been denied those positions for advancement
to which I have applied.

1 declare under penalty of perjury that the foregoing is true and correct.



@:}__C.QMM

Wamcs /

Sworn and subscribed to before a notary public in the State of Ohio, this (4™ day of
November 20:19.
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EXHBIT C-18

SUPERIOR COURT OF THE DISTRICT OF COLUMEIA
Civil I¥ivision

STEPHEN BEHNKE, et. 4i.,

e

Plaintiffs, : Case 2017 CA 005989 B
V8. : Jndge Hiram E. Puig-Lugo
DAVID HOFFMAN, ef. al |

Defendants

AFFIDAVIT OF KIRK KENNEDY IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS? SPECIAL MOTION TO
DISMISS UNDER D.C, ANTI-SLAPP ACT

State of Virginia

County of Stafford

1. I, Kirk Kennedy, having been first duly cautioned and sworn, state the following
based upon personal knowledge: '

2. Tam a licensed clinical psychologist with over 30 years of post-doctoral experience in
clinical and operational applications of psychology, including the military and
Depariment of Defense as well as the National Security Agency, Ceniral Intelligence
Agency, and Federal Bureau of Imvestigation. 1 atn currently primarily engaged in
psychological assessment and selection services for high rigk, high gain jobs (e.g., special
forces, police, undercover officers, fire fighters).

3. 1 was first contacted by David Hoffman of the law fimm Sidley Austin LLP in the
Spring of 2015 in order to schedule an inferview as a part of the ongoing Independent
Review being conducted on behalf of the American Psychological Association
(hereinafter “APA™) regarding the posi-9/11 involvement of psychologists in dctainee
interrogations, the APA Ethics Code, and related APA policies including the
Psychological Ethics in National Security (hereinafier “PENS") Task Force. 1 was
inferviewed in person for several hours by Mr. Hoffinan and Danielle Carter on May 28,
2015,

4. During the interview, ] was asked multiple times by Mr. Hoffman whether I thought
Dr. Russ Newman, the Executive Director of the APA’s Practice Directorate, had a



conflict of interest when he attended the PENS Task Force meeting in June 2005 by
virtue of his wife's position as a military psychologist with deployment to Guantanamo,
Given that 1 was not a member of the task force and did not attend the meeting—
something the discussion made clear Mr. Hoffman was well aware of—I responded each
time that 1 had limited personal knowledge relevant to the question. In particular, I stated
that I would need additional information such as Dr. Newman’s actual role at the meeting
to have an opinion about a possible conflict of interest. Because Mr. Hoffman repeatedly
came back to and pressed this question during the interview, I ultimately told him that,
with the benefit of hindsight, I could understand there was an appearance of a conflict of
interest but could not say if there was an actual conflict without more information, most
notably Dr. Newman’s role at the meeting.

5. The Report of the Independent Review (hereinafter “Report™) significantly
mischaracterized my response to the question of conflict of interest when it stated with
reference to me, “it was immediately clear to him that the Newman-Dunivin relationship
was an obvious conflict of interest for both Newman and APA.” (p. 212) This
representation by the Report is not only inaccurate, but has the effect of putting words in
my mouth that I did not say. In fact, had I known at the time of the interview that Dr.
Newman was a non-voting observer at the task force meeting (something Mr. Hoffman
did not explain to me), I would have told him that I did not believe there was a conflict of
interest.

6. The Report (p. 217) further cites an email exchange between Dr. Geoff Mumford and
me to falsely imply I believed Dr. Newman’s attendance at the PENS task force was a
conflict of interest, The email exchange | had with Dr. Mumford was solely for the
purpose of ensuring Dr. Mumford was aware of information that I had been given by a
colleague. It was not intended to suggest in any way that I believed a conflict existed.

7. The repetitive, almost obsessed nature of Mr. Hoffman’s questions about a conflict of
interest for Dr. Newman, even after [ said | needed more information, combined with the
Report’s mischaracterization of my response, led me to conclude that Mr. Hoffman had a
predetermined narrative he was more intent on verifying than he was on discovering what
I believed to be true.

I declare under penalty of perjury that the foregoing is true and correct.
“Kirk Kennedy O

Sworn and subscribed to before a notary public in the State of Virginia, this E day of
October 2019.

SARAH JANE MUELLER
NMOTARY PUBLIC
REG. #7707324
COMMONWEALTH OF VIRGINIA
MY COMMISSION EXPIRES JULY 31, 2020




Notary Public
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EXHBIT C-19

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division
STEPHEN BEHNKE, et. al., X
Plaintiffs, - Case 2017 CA 005989 B

Vs, : Judge Hiram E. Puig-Lugo

DAVID HOFFMAN, ef. al.,

Defendants

AFFIDAVIT OF ROBERT KINSCHERFF IN SUPPORT OF PLAINTIFFS®
MEMORANDUM IN OPPOSITION TO DEFENDANTS® SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

Commonwealth of Massachusetts )
) ss:
County of Suffolk )

1. I, Robert Kinscherff, having been first duly cautioned and sworn, state the following based
upon personal knowledge:

2. 1 was interviewed by Mr. David Hoffman and Ms. Heather Benzmiller of the law firm Sidley
Austin LLP, in Boston on April 20, 2015, in connection with the ongoing independent review
being conducted on behalf of the American Psychological Association (hereinafter “APA")
regarding the post-9/11 involvement of psychologists in detainee interrogations, the APA Ethics
Code, and related APA ethics pronouncements including the Psychological Ethics in National
Security (hereinafter “PENS") Task Force. | agreed to the interview with the understanding that
the purpose of the review was to find facts related to APA's work on the role of psychologists in
interrogations and that the investigators were neutral with regard to the review’s outcome. My
best recollection is that the interview lasted approximately two hours. Ms, Benzmiller took notes
while [ was speaking.

3. I am currently an Associate Vice President and Associate Professor in the Doctoral Clinical
Psychology Program at William James College in Newton, Massachusetts. | have authored or
co-authored sixty-five chapters, articles, and monographs, including a book on professional
ethics in psychology published by the APA and cited by Mr. Hoffman in the Report of the
Independent Review to the APA (hereinafter “Report”). I have served in a number of roles in the
APA including, as a member and two-term Chair of the Ethics Committee (1998-2001) and as a
member and Chair of the Committee on Legal lssues (2002-2004), | have provided and continue
to provide ethics training for the APA Continuing Education program, including a dedicated day-



long ethics workshop in the pre-convention offerings of the APA annual convention, a webinar
ethics series, and day-long ethics workshops offered as APA webinars.

4. Upon reading the Report, T found numerous inaccuracies and mischaracterizations regarding
statements attributed to me. The cumulative effect of these is not trivial but instead leads the
reader to the false conclusion that matters were handled in an “improper” fashion or in a manner
inconsistent with APA or standard practice, and that those involved had a bad or nefarious
motive.

5. The Report (pp. 87-88, fn 156) cites me as describing the Ethics Committee Task Force
(hereinafter “ECTF") as relying on “consensus™ for agreeing to revisions of the Ethics Code. |
did not provide that information since I did not have first-hand knowledge of the voting
procedures or other processes by which language revising the Ethics Code was adopted by the
ECTF. 1 may have responded to a question about what I thoughi the ECTF procedures might be,
but I did not provide information based either upon my own experience with the ECTF or. since |
did not have any discussions regarding the ECTF process, a recollection of what [ had been told
by another person.

6. The Report (p. 88, fn 166) cites me as a source for the following description of ECTF
activities: “With the exception of Fisher, no other ECTF members or observers played a lead role
in the meetings or discussions.” 1 did not offer any such statement as I was never a participant at
ECTF meetings and had no way of knowing who may or may not have “played a lead role” at
those meetings.

7. The Report (p. 89, fn 170) cites me as a source of information for the following description of
the role of APA staff in ECTF meetings: “ECTF members told Sidley that none of the staff
members took over the process or were overbearing in commentary or suggestions.” | did not
offer any such statement as I did not attend ECTF meetings, was never a participant at ECTF
meetings and had no way of knowing the conduct of APA staff during those meetings.

8. Footnote 786 (p. 187) of the Report states: “As Brandon and Mumford began to prepare the
agenda, Kinscherff made it clear that he did not want his affiliations disclosed to participants.” In
the context of the Report, this statement seems to imply some suspicious motivation or intent on
my part. [ was not asked during my interview with Mr. Hoffman why [ did not want my
affiliations disclosed to the participants, Had I been asked, I would have explained, at that time,
I was employed within the Massachusetts Trial Court and did not want to create any possible
inference that the Trial Court was in any way supporting or otherwise involved with my
attendance at the meeting. My attendance was solely due to my affiliation with APA.

9. The Report (pp. 196-197) states: “The [National Academy of Science] NAS was hoping to
find individuals to represent a range of perspectives on coercive interrogation, and tumed to the
Science Directorate for recommendations for ‘speakers who would SUPPORT coercive
interrogation tactics.” In response to this same request, Mumford also reached out to Robett
Kinscherff, who suggested that Behnke might have contact information for Michael Gelles or
Robert Fein.” (emphasis in original) I do not recall being told the request was specifically for
speakers who “support coercive interrogation tactics,” nor do [ recall being asked by Mr.



Hoffman why I suggested Gelles or Fein. 1 likely suggested them given their knowledge of the
national security community, but it would not have occurred to me that either would provide a
perspective supporting coercive interrogation tactics. Based on my personal knowledge of Fein
and Gelles, I believe that they would oppose. not support, the use of coercive interrogation
tactics.

10. The Report (pp. 214-215) states: “Behnke specifically mentioned that Robert KinscherfT, a
friend and then-chair of the APA Committee on Legal Issues ("COLI") would make ‘an excellent
chair’ [for the PENS Task Force which was being appointed at that time].” As written, the
statement leads the reader to infer that I would be more likely to act in a manner viewed
favorably by Dr. Behnke based upon a personal relationship. A friendship would not have
influenced my opinion based on subject matter expertise, had [ been selected for the PENS Task
Force (which | was not).

11. The Report (p. 86, fn 139) makes reference to a guidebook I co-authored with three other
psychologists, the 2010 APA Ethics Code Commentary and Case [llustrations, by Linda
Campbell, Melba Vasquez. Stephen Behnke, and Robett Kinscherff. The Report states that the
guidebook “is helpful not only for its general insight into ethics and the APA Ethics Code, but
also as a reference for how its authors, some of whom had a role in the 2002 Ethics Code
revision, view ethics, the APA Ethics Code, and ethical guidance that should stem from it." The
Report fails to point out that the approach to writing ethics policy in this commentary is
consistent with the approach adopted by the PENS Task Force.

12. Based on my knowledge and experience with the development and application of ethics
codes, 1 believe the Report mischaracterizes the role of specific and proscriptive language in the
development of ethical guidelines causing the reader to believe that the APA code was somehow
deficient or different from how other ethics codes are drafted. For example, the Report (p. 12)
states:

On the most important issue the PENS Task Force was asked to consider—where
to draw the line for psychologists between unethical and ethical interrogation
practices—the key APA official who drafted the report (the APA Ethics Director)
intentionally crafted ethics guidelines that were high-level and non-specific so as
to not restrict the flexibility of DoD in this regard, and proposed key language that
was either drafted by DoD officials or was carefully constructed not to conflict
with DoD policies or policy goals. (Emphasis added)

In actuality, ethical decision making is best viewed as a process in which the application of
ethics guidelines are typically dependent on context; guidelines need to state general principles
and a framework that can be applied. not specific proscriptions. As the Report itself quotes an
ethics committee member who stated regarding the PENS report, “We do not need incorporated
in our current Code or any code a list of prohibited activities.” (p. 311, fn. 1378) In May 2017,
the APA issued a call for nominations to constitute a task force to revise its current ethics code.
In its call for nominations, which T received as a former member of the APA Ethics Committee,
APA specifically called for a code that is “based in clear values and ethical decision making,”
and that considers “contextual™ factors. A true and correct copy of that APA call for nominations



is available online at http:/www.apa.org/ethics/nominations.aspx. This is precisely the approach
that the Report criticized Dr. Behnke for supporting in the PENS Report.

13. During the interview, Mr. Hoffman did not ask me about Dr. Behnke’s or the PENS Task
Force’s approach to cthics policy, standards, and decision-making. Had he inquired, I would
have informed him that I find no inconsistency between this contextual approach and the 2005
PENS Report. [ would have also told him that the appropriate role of a professional association
is to identify ethical frameworks and standards that permit application of rules across multiple
potential contexts rather than to craft detailed and proscriptive rules.

14, In addition, had he asked me about Dr. Behnke's approach, | would have informed him that
at no time before or after the 9/11 attack did Dr. Behnke make any statements to me that would
have led me to be concerned that he sought to craft ethical guidance or influence the PENS
process in a manner that would permit wide latitude to the conduct of psychologists in national
security interrogations, or would provide “cover” for involvement of psychologists in any aspect
of “harsh interrogation™ techniques or torture.

15. That T was not asked about either the PENS Task Force or Dr. Behnke's approach to ethics
policy, standards, and decision-making leads me to believe that Mr. Hoffman approached the
interview with a preconceived narrative for which he did not want additional information. This is
particularly striking given the Report’s emphasis on the putatively non-specific nature of the
PENS guidelines in its conclusions that the Task Force and Dr. Behnke had improperly kept the
guidelines lose and high-level to not conflict with or restrict the DoD .

15. The Report (p. 10) inaccurately asserts that the APA ethics disciplinary cases regarding
national security psychologists were handled in "an improper fashion," in order to "protect these
psychologists from censure.” There is no evidence cited in the Report to support that factual
assertion, nor was it consistent with my personal experience with the handling of the ethics
CASEes.

16. | was the acting Chair of the Ethics Committee for the Gelles disciplinary case, and | was
delegated ongoing responsibility by the subsequent Chair due to my familiarity with the matter.
The Gelles case was handled in a manner consistent with APA governance procedures, including
all relevant Ethics Committee rules and procedures, contrary to the Report’s assertion. The
Report’s own discussion of the case (pp.475-486) contradicts the factual assertion on page 10
that the case was handled improperly. The discussion in the Report of the specifics of the case
show the Gelles case was handled properly under the relevant APA procedures governing ethics
adjudication.

17, Mr. Hoffman did not ask me questions regarding the Gelles case when he interviewed me,
despite the fact that the Report (p. 478) specifically mentions my role in the Gelles case
adjudication. My understanding was that the independent review was to examine the role of
psychologists in post-9/11 detainee interrogations. The Gelles case involved pre-9/11 behaviors
in relation to a U.S. citizen. | was therefore surprised to see a detailed discussion of the Gelles
case in the Report (pp. 475-486). That I was not asked about the Gelles case leads me to



conclude that Mr., Hoffiman had a preconceived narrative about the Ethics Office and
Committee’s handling of that case and was uninterested in additional information that might
confliet with his narrative.

18. Further, the Report's reference binders contain confidential information from the Gelles
ethics complaint in 2002, a proceeding that | oversaw as Chair of the Ethics Committee for thal
case and for which 1 never authorized information disclosure as would be required by APA
Ethics Committee’s Rules and Procedures Part 11, section 3.1. (See Report, Binder 4, PDF
pp.1418-1425 http://www.apa.org/independent-review/binder-4.pdf) This information provides a
description of the case’s handling consistent with Ethics Committee rules and procedures.

19. Neither APA nor Mr. Hoffman/Sidley Austin informed me personally (despite my
participation as a witness in the independent review) that, following publication of the Report in
July 2015, Mr. Hoffman was working on a revised, corrected Report. Neither APA nor Mr.
Hoffman/Sidley Austin notified me that [ should provide to Mr, Hoffman inaccuracies to be
corrected in anticipation of a revised, correct report. I was therefore surprised to see a revised,
corrected Report published in September 2014. Had | been informed that Mr. Hoffman was
working on a revised, corrected Report, | would have provided him correct information
regarding the above points.

20. Finally, [ am a signatory to three “open letters” from former APA Ethics Committee Chairs
to the APA Board of Directors and the APA Commission on Ethics Processes detailing:
inaccuracies in the Report regarding conclusions about the handling of ethics complaints related
to national security activities; the Report's inappropriate disclosure of confidential information
from ethics cases; allegations of flawed processes by which the independent review was
undertaken; and concerns about perceived, potential or actual conflicts of interest connected with
APA’s re-hiring of Mr. Hoffman for a self-review of his Report. Attached hereto as Exhibits A,
B, and C are true and correct copies of these letters. They are also available online at

http://www . hoffmanreportapa.com/resources/letter%20from%20former%20Ethics%20Committe
e%20chairs%202-16-16.pdf,

dfamd
http:/fwww holtmanreportapa.com/resources/October®2020 1 6%20%20Letter¥ 20 trom %20 For
mer%20Chairs%200f%20Ethics%20Committee. pdf, respectively.

[ declare under penalty of perjury that the foregoing is true and correct.

I:.c?"'-! =/ ‘t‘-;..-. s -.«L..-:/_]j‘_
Robert Kinscherff v




—
Sworn and subscribed to before a notary public in the State of Massachusetts, this E e

day of November 2018.

EVANGELIA MANOLIS

Motary Public
COMMONWEALTH OF MASSACHUSETTS
A My Commission Explres
January 30, 2020

\

Notary Publi
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Exhibit A

February 16, 2016

An Open Letter to the APA Board of Directors from Former Chairs of the APA
Ethics Committee:

The report on the Independent Review conducted by Attorney Hoffman and his
colleagues ("Hoffman Report”) was released in July 2015, A group of former
Chairs of the Ethics Committee had written the Board on July 1, 2015 before the
Report was released requesting an opportunity to review the report prior to its
public release. This request was intended to assure the accuracy of any
characterizations of the operations and processes of the Ethics Committee itself
or APA organizational processes regarding ethics issues more broadly, or in any
other constructive fashion identified by the BOD of APA. We deeply respect the
goals of our association and had hoped to offer constructive feedback. We never
intended to advance any preconceived agenda or interfere with the independent
review. Now that the Hoffman report has been made available for review,
perhaps our feedback to APA would contribute to an informed and transparent
process about how best to implement changes that reflect the best interests of
our association and society. While the Board acknowledged receipt of the letter,
we never received any substantive response and again request an opportunity to
contribute.

This has been an extraordinarily difficult time for the Association. The APA has
been deeply challenged at every level by the circumstances giving rise to retaining
an independent investigator, the Report's release when it was prematurely
“leaked” hefore persons named in the report had an opportunity to review and
respond, and the still ongoing impact upon persons, the Association and our
profession following its release. We collectively write as past Chairs of the Ethics
Commiittee to support the Board's stated goal of a transparent search for the
truth, identification of any core organizational problems giving rise to initiating
the Report and responding to it, and opportunities for action to effectively
address any identified problems.

This follow-up letter is even mare relevant than the previous one when
considering the cumulative effect of a number of allegations, reports and
responses to the Report. This letter does not assume their accuracy but we



believe that taken together they warrant a transparent and thoughtful review of
the Report itself and consideration of what such a review may mean for decisions
by Association leadership as APA moves forward. These include:

Substantive concerns raised about the processes and procedures relied
upon by Attarney Hoffman and his colleagues during the course of the
investigation;

The process by which the Report was completed and prematurely “leaked,”
including what steps the Association has taken to identify who improperly
released the report;

The process by which a decision was seemingly made following the
premature release of the Report to set aside the previously articulated
process by which persons named in the report would be individually
contacted and provided an opportunity to submit comments or suggested
revisions by an established deadline;

Reports that a number of individuals interviewed during the course of the
investigation—bath psychologists and non-psychologists—have indicated
that the information they provided was mischaracterized or that relevant
information they provided was not included in the final Report;

Reports that some individuals whose information and actions would have
been relevant to the investigation were not interviewed (including some
Chairs of the Ethics Committee whose terms were during the relevant time
period);

Concerns that the Report’s characterization of Ethics Committee actions
involving military psychologists who had complaints filed against them
reflected a significant misunderstanding or mischaracterization of
Committee procedures in finding that the Committee or its members had
acted improperly in those cases;

Allegations that persons who had been influential in prompting the
Association to retain an independent investigator were essentially given
preferential access to Attorney Hoffman in a manner which could be
viewed as introducing a risk of investigatory bias and later invited to meet
with the Board prior to the Report's release to discuss recommended
courses of action;



# The implications of documents generated by individuals and groups
subsequent to the release of the Report which, if substantially accurate,
would sharply undercut the asserted factual basis for the conclusions of the
Report and Mr. Hoffman's core “theory of the case” when he alleges active
and improper “collusion” between some Association staff and members
with some members of the military.

Other allegations or reports could be included but we believe that those cited
above are sufficient grounds for asking the BOD to cansider our feadback.
Without assuming the accuracy of any one of them or predetermining their
impact on decisions to be made going forward, some of them are of sufficient
gravity that a good-faith and transparent effort should be made to examine the
Report’s methods and conclusions, and considering courses of action already
taken or planned on the basis of the Report in light of what is learned in revisiting
it.

Additionally, because there has been so much intense discussion of the issues
related to the report findings we respectfully suggest that the Board provide a
clear explanation about the following: the process by which decisions were
made in appointing members to the special Ethics Commission; who was invited
to review and comment upon nominees; and why the appointment process has
been so prolonged. Given the significance of the questions and the potential
impact upon APA and the field of psychology, it would be prudent to be as
transparently thoughtful as possible.

Woe appreciate that these have been challenging months for the Board and the
Association and that the months ahead likely hold more challenges related to the
circumstances giving rise to the Report and to the Report itself. We anticipate
and hope that the Board will offer a substantive response to this letter which
demonstrates a willingness to consider a process by which the Report is revisited
in a thoughtful, meaningful and transparent manner. We are prepared to
communicate with the Board about what such a process might entail and
particularly in reviewing the Ethics Office and the Ethics Committee



Respectfully submitted,

Robert T. Kinscherff, Ph.D., J.D., Chair 2000, 2001
Steven Sparta, Ph.D., ABPP, Chair 2002

Michael D. Roberts, Ph.D., Chair 2003

Katherine Di Francisca, Ph.D., Chair, 2005

Robin M. Deutsch, Ph.D., ABPP, Chair 2007

W. Brad lohnson, Ph.D. 2008

Jeffrey Barnett, Ph.D., Chair 2009

Nancy McGarrah, Ph.D., Chair 2010

Nadya A. Fouad, Ph.D., Chair, 2012

James M. Bow, Ph.D., ABPP, 2013
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Exhibit B

Open Letter from Former Chairs of the APA Ethics Committee to the Board of Directors
Perceived, Potential or Actual Conflicts of Interest in Attorney Hoffman Self-Review
May 15, 2016

The Board of Directors again retained Attorney David Hoffman in April 2016, He is to review
his previously released and once amended report (referred to as the Independent Review), On
May 10, 2016 a communication was released to the Council Tistserve by APA President Susan
MeDaniel noting that Mr. Hoffman had been "engaged for the limited purpose of analyzing
certain Department of Defense (“DoD™) policies recently brought to the Board's attention in
repotts by the Association’s Division 19 and several psychologists discussed in the Tndependent
Keview.” Mr. Hoffman is to specifically “review the relevant policies and assess the extent to
which they bear upan the issves, findings, and/or conclusions reflected in the fndependent
Review," He reportedly “alse intends to indieate in hiz report whether any modifications or
clarifications to the fndependent Review are appropriate tn light of these policies "

President McDantel characterizes Mr. Hoffman's current activities as a “supplemental review™
that “is a continuation of Mr. Hoffman's prior work, based on the existence of factual
information that has recently been called to our attention,” Mr. Hoffiman is described as
“shar|ing] APAs interest in ensuring that his Independent Review is fair and accurate.”
President McDaniel relies upon these in concluding that new review of his prior work does not
constitute a conflict of interest on his part or that of the Board.

A conflict of interest arises when an individual has real or reasonably perceived duties to more
than one person or organization which may or dogs compromise their ability to address potential
or actual adverse interests. This includes circumstances in which an individual’s own personal
or professional concerns or interests may be or are inconsistent or even adverse to those of a
client and/or an organization with whom that individual has a relationship (e.g., employee, an
ownership stake, another client). Conflicts of interest may be stark and actions taken clearly
self-serving or self-protecting at the cost of the interests of clients or organizations with whom
the individual has a relationship. Confliets of interest may also be more insidious by leading the
individual o ignore or discount information in a less conscious process of confirmatory bias or
less conscious adoption of self-serving or self-protection rationalizations for decisions or actions
which have the resull of being self-serving or seli-protective at the expense of other parties,

The message from President McDaniel holds that Mr. Hoffman is not being asked to conduct “an
investigation of [his] initial investigation™ and is instead “a continuation of Mr, Hoffman's prior
work, based on the existence of factual information that has recently been called to our
attention.” As a result, Dr, McDanie! asserts that Mr. Hoffman's re-engagement, to evaluate his
prior work, cannot constitute a conflict of interest.

This assertion is problematic in several respects. First, it assumes that a person canmot be in a
conflict of interest when being asked to review their own previous work. This not a correct
assumption. For example, an attorney being asked to review their own work in a case may be in
a conflict of interest if that review may or does reveal evidence of possible legal malpractice. A

11



physician being asked to review their own work in & case may be in a conflict of interest if that
review may or does reveal evidence of injurious medical error. An attorney or physician in these
circumstanees may intentionally choose to ignore or mischaracterize that evidence, or perhaps
even more problematically, engage in well-described processes of confirmatory bias,
minimization or rationalization that compromise their ability to identify or to appreciate their

carlier missteps.

Second, President McDaniel reports that Mr, Hoffman's review of his own work is prompted, at
least in part, “on the existence of factual information that has recently been ealled to our
altention.”™ Thig “factual information™ may have been “recently™ called to the attention of the
Board but the challenge this information poses iz that it was reportedly readily available at the
time of the investigation through means as easy as a simple internet search. If 50, possibilities
are raiscd about Mr. Hoftfman and his investigation that include: (a) the investigation did not
attempt 1o access this readily available information; (b) the information was accessed and Mr.
Hoffiman failed to recognize the potential relevance of that information and so did not
incorporate it into his investigation or even report that he had accessed it; or, (c) decisions were
made to ignore the potential implications of this information for his analysis and conclusions and
to not report that it had been accessed during the course of the investigation.

Each of these raises patential issues such as a failure of due diligence given the focus and context
of the report (g, above), the possibility of significant confirmatory bias that led him to not
identify ar appreciate the relevance of the information or a need to report that he had reviewed it
(b, above), or deliberate exclusion and failure to report accessing information which would have
undermined the inferences and conclusions of his report (¢, above},

We want to make it clear that we have no ided whether any of these processes were involved and
are not alleging that any of them were involved. However, asking Mr. Hoffinan to review his
own work for potential evidence of any of these and to report this evidence (o the Board clearly
places him in at least & perceived conflict of interest and perhaps an actual one,

Third, the potential consequences for Mr. Hoffman and the Sidley Austin law firm with whom he
is affiliated would be significant if he were 10 acknowledge witting or unwitting missteps which
will now substantively alter the conclusions and recommendations of the fndependenr Review.
Under the circumstances, there are factors which could reagsonably be expected to contribute to
confirmatory bias, unwitting self-protection {minimization, rationalization), or intentional {self-
protective advocacy) efforts to affirm the quality, independence and conclusions of the
Independent Review. Acknowledging serious missieps that would substantively challenge the
investigation itself or the conclusions and recommendations it generated could have potentially
grave professional and legal implications for both Mr. Hoffman and Sidley Auvstin, It cannot be
simply be assumed that Mr. Hoffiman and Sidley Austin now share any interest on the part of the
APA that the ndependent Review is *fair and accurate.”

Again, we want to clearly state that we do not know whether any of the potentially problematic
processes were involved in the original investigation or the fndependent Review, and we are not
alleging any intentional misconduet or unwitting missteps on the part of Mr. Hoffman, his
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mvestigation team, or Sidley Austin. However, it is naive to not recognize the potential or real
conflicts of interest arising from retaining Mr. Hoffman to assess his dndependent Review in light
of “factual information™ which was reporiedly readily available during the original investigation.
This is particularly the case since there are potentially significant professional, legal and other
consequences for him and Sidley Austin should he now acknowledge that failure to identify,
appreciate or incorporate this “factual information”™ will now substantively alter the conclusions
and recommendations in the fndependent Beview,

Additionally, any acknowledgement on his part that the fedependent Review is flawed in any
substantive way would also have implications for APA. This report was relied upon to terminate
the employment of APA staff, encourage the transitions of others. limit the involvement of
psvehologists in national security and/or military seitings, direct revision of the Ethics Code, and
take other steps which have had or could have substantial organizational, professional and legal
consequences. The Tndependent Review has resulted in the personal and professional integrity of
APA staff, members and others to be directly or indirectly called info question in ways that have
had significant consequences for those individuals.,

Linder these circumstances, an observer could reasonably wonder whether the interests of the
recent past-President the curremt President and the Board are aligned with the interests of Mr.
Hoffman and Sidley Austin in determining that the “factual information” he is now asked to
consider would have had minimal or no impact upon his investigation or the conclusions of the
Independent Report,

This potential alignmeni of interests among APA senior governance, Mr. Hoffman, and Sidley
Austin has already created a pereeption of conflict of interest among some APA members and
may constitute a potential or actual confliet of interest between these elements of senior
governance and the broad APA membership and APA's internal constituencies. The interests of
APA members and of APA as an organization may diverge—by perception and/or reality-~from
those of the recent past-President, Dr. McDaniel, and the Board. This potential divergence of
interests would be magnified should there ever be (which still could ogcur) lawsuits against APA
or filing of ethics and/or licensure complaints against individuals in APA governance arising
from steps taken in reliance upon the fadependent Review. Yet, APA Presidents and the APA
Board of Directors have a prevailing duty to serve the best interests of the membership and the
organization and not their own professional, organizational or personal interests,

It is always professionally and organizationally prudent to avoid perceived, potential or actual
conflicts of interest whenever possible. Retaining Mr. Hoffman to review his own work raises
ditficult and potentially unresolvable potential or actual conflicts of interest,

As past Ethics Chairs, we have previously called for an independent assessment of the
investigation conducted by Atterney Hoffman and the subsequent fndependent Review report,
We again call for timely initiation of this independent assessment s in the best interests of the
Association. Under the current circumstances, simply the perceived potential or actual conflicts
of interest arising from the Board retaining Mr. Hoffman to review his own investigation and



report are unlikely to yield an outcome viewed as credible among many APA members or
constituencies, or by many external partics.

Respectfully,

Robert Kinscherff, Ph.D,, J.D., Chair 2000, 2001
Steven Sparta, Ph.D., ABPP, Chair 2002
Michael D. Roberts, Ph.D,, Chair 2003
Katherine Di Francisca, Ph.Dv, Chair 2005
Robin M. Deutsch, Ph.D., ABPP, Chair 2007
W. Brad Johnson, Ph.[)., Chair 2008

Teffrey Bamett, Ph.D., Chair 2009

Mancy MeGarrah, Ph.D., Chair 2010

Nadya A. Fouad, Ph.D., Chair 2012

James N, Bow, Ph.D., ABPP, Chair 2013
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Exhibit C

October 24, 2016
To the APA Commission on Ethics Processes:

We write as former chairs of the APA Ethics Commitiee in response to the Commission’s “Call
for Comments™ as posted on the APA Website. (Jitpy /swwweapa argiethies’) We support the
Commisgion’s réview of the APA Ethics program as “one of the first steps in a series of
recommendations™ by the Board and Council in response to the Independent Report authored by
attorney David Hoffinan (hereafier abbreviated as the “IR™), We submit these comments based
on our experiences with the Ethics program and, in some cases, our personal knowledge of
events described in the IR with the hope that the Commission’s activities will support an Ethics
Office that continually improves its ability to meet the needs of the APA membership and the
public.

The IR addresses the ethics adjudication program in two sections, the Executive Summary (pages
58-63) and the section “APA's handling of Disciplinary Cases against National Security
Peychologists™ (pages 464-522).

Criticism of the handling of ethics complaints related to national security activities

The IR was highly eritical of how the Ethics Committee and Office handled four ethics matters
over a period of 12 years. The IR characterized the handling of these four matters as “improper.”
(e.g., “we found that the handling of ethics complaints against prominent national seeurity
psychologists was handled in an improper fashion,” page 10, and “Conclusions regarding
improper application of APA Ethics Disciplinary System,” page 58).

The ethics adjudication program is governed by the APA Bylawy, the Association Rules, the
Ethics Commitiee Rules and Procedures, and Ethics Commitiee policies regarding
confidentiality, Despite extensive discussion regarding the handling of ethics matters, the IR
failed to cite a single instance in which the Ethics Committes or Office staff violated any specific
provision of these governing documents {with the sole exception that a letter may not have been
placed in the appropriate file after a matter was closed, page 492), In fact, an informed review of
the IR reflects close attention to policies and procedures by the members of the Ethics
Committee and the Ethics Office staff. These four disciplinary cases were not handled in an
“improper” fashion. The IR's description of Ethics Office staff review of ethics complaints-as “a
backwards-process wherein the preliminary determination of an ethical violation is made before
any specific ethical standards are even considered” (pages 471, 515) is a mischaracterization of
how the Ethics Office stafT operate. In our experience, Ethics Office staff are professionals with
an intimate working knowledge of the Ethies Code and relevant procedures.

Additionally, the IR's failure 10 include important information reviewed by the Ethics Office in
the four matters (e.g., pages 494-520) also hampers o reader’s ability to make an informed
judgement about how the Ethics Office operates and recognize that these four matters were
handled in a manner congistent with how other ethics complaints were handled. The [R's failure
to compare how these four matters were handled with how other cases were handled risks

i

15



leaving the Inaccurate impression—especially for readers without detailed familiarity with Ethics
policies and procedures--that these four cases received differential and improper treatment.

The Commission may take this opportunity to elarify whether the Ethics Committee Rufes and
Procedwres are (o be applied in a manner consistently across all ethics complainis or, us s
implied by the IR, whether certain clazses of complaints will be treated differently than othérs.
Differential treatment risks cutting against the very notion of due process.

‘The disclosure of eonfidential information in the Independent Report

The extensive disclosure of information related to these four ethics matters in the IR may well
have violated the Ethics Comumilice Rules and Procedures regarding the confidentialily of ethics
complaints (hilp:/Aapnoreiethics'code/commitiee-20 16 nspx. see eapecially Part I1, seetions 3,1
and 3.2). This disclosure has the potential 1o undermine confidence that APA will respect the
confidentiality of ethics-related matters and thus undermine the work of the Ethics Commitice
and Office. Releasc of ethics case information in the IR raises legitimate concern about whether
information coming to the APA Ethics Office will be kept confidential.

It is essential that the Commission directly address the contours of confidentiality lor matters
before the Ethics program so that complainants and respondents are fully informed regarding
whether information related to an ethics matter will remain confidential or under what
circomstances that confidentiality can or must be breached.

Conflicts of interest in the Ethics adjudication program

The Ethics Commission should address conflicts of interest in the adjudication program. Clear
rules on recusal will protect APA staff and the adjudication process.

Current procedures require the Director of the Ethics Office and the Chair of the Ethics
Commitiee to conduct an initial review of an ethics complaint, including on occasion review of
complainis against members serving in governance roles. Many govemnance groups are
peripheral to the cthics process and Ethics staff have little interaction with those groups. Other
govemnance groups are central 10 the functioning of APA, and ethics stafl have regular contact
with group memnbers. [1 i$ unienable that an Ethics Office staff member would review a
complaint against a member of the Board of Directers. Senior staff have ongoing contact with
the Board and often have longstanding refationships with them. Responsibility for personnel
decisions rests with the CEO rather than the Board but there are myriad ways in which members
of the Board can exercise influence over siaff’ which at times can include staff recognition and
even compensation. We strongly encourage the Commission to review the letter of resignation
recently submitted by the public member of the Ethics Committee for additional thoughts on the
subject of conflicts of interest in the adjudicalion process.
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The role of adjudication in the Ethics Committee and Ethics Office

The IR stated (page 465), “[The Ethics Office Director] made education and consultation the
primary focus of the Ethics Office; adjudication was rélegated to a ‘ferliary focus.™ The Board
of Directors, not staft, sets priorities for APA offices. During our respective tenures as Chair of
the Ethics Committee, the Director of the Ethies Office followed and applied the priorities
established by the Board of Directors in a manner that was consistent with the policies, rules, and
procedures governing the adjudication program. If the Commission believes those priorities
should be re-aligned, the correct bedy to do so is the Board of Directors and not the Director of
the Ethics Office.

Second, the Hoffman report stated (page 475), *During his interview, [the Ethics Office
Director| told Sidley that the role of the Ethics Office is nol protection of the public and that
protection of the public is a function for state licensing boards.” During our respective tenures,
the Ethics Office, led by the Office Director, actively sought to collaborate with the Association
of State-and Provineial Licensing Boards (ASPPB) and individual state, territorial, and provincial
licensing boards. He envisioned complementary roles for the Ethics Committee and licensing
boards in enhancing the competent and ethical practice of psychology.

The Commission could make a valuable contribution by describing what it views as the
appropriate relationship between the APA Ethics program and licensing entities, This would be
particularly helpful since the IR Failed to report that multiple licensing boards had investigated
complaints against one military psyehologist named in the IR yet took no action against him.
(pages 520-522)

Aceess to information by the Ethics Committee

The IR correctly indicated that there are times when the Ethics Committee and Office are not
able to obtain information necessary to adjudicate an ethics complaint becavse of limitations on
APA’s ability to conduct an investigation, These limitations include the lack of subpoena power
and in rare cases, the inability to obtain classified information. Ironically, the IR indicated that
its own ability to investigate APA was hampered by these same limitations (e.g., “as non-
government investigators, we do not have a security clearance,” page 5) yet critiewzed APA for
making this point, “there was.. an accurate {albeit siratcgically convenient) claim that gathering
full information would have been extremely difficult in light of the classified nature of the
underlying activities." (page 67). But it {s incorrect to conclude that a lack of access to classified
information 13 the only, or even primary, reason why ethics investigations cannot go forward.
There are many reasons why the ethics program may not have access to information necessary to
adjudicate an cthics complaint bul no analysis of these reasens was offered in the IR,

The Commission ¢an make a valuable contribution by addressing the challenges facing a private
association in accessing information in investigating or adjudicating ethics complaints but risks
missing the mark if the inguiry focuses upon the rare situation in which the challenge is due to
classified information.
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We offer our thanks to the Commission for reviewing our comments. We look forward to
reading the Commission’s recommendations for the Ethics program and commend the
Commission for its work on this challenging task.

Sincerely,

Robert T. Kinscherf¥, Ph.D., J.D., Chair 2000, 2001
Steven Sparta, Ph.D., ABPP, Chair 2002

Michael D. Roberts, PhD.. Chair 2003

Katherine Di Francisea, Ph.D., Chair, 2003

Robin M. Deutsch, Ph.D., ABPP, Chair 2007

W. Brad Johnson, Ph.D., Chair 2003

Nancy McGarrah, Ph.D., Chair 2010

Nadyn A, Fouad, Ph.D>., Chair, 2012

James N. Bow, Ph.I}.; ABPP, Chair, 2013
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EXHIBIT C-20

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

o

STEPHEN BEHNKE, et. al

Plaintiffs, : Case 2017 CA 005989 B
V. - Judge Todd E. Edelman
DAVID HOFFMAN, et. al., : Initial Conference
- Feb. 23, 2018, 9:30 AM
Defendants ! Courtroom 212

AFFIDAVIT OF STEVEN KLEINMAN IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS® SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of California }
)} ss:
County of Monterey ]

I. L Steven Kleinman, having been first duly cautioned and sworn, state the following based
upon personal knowledge:

2. 1 was first contacted by email by Mr. David Hoffman of the law firm Sidley Austin LLP on
May 14, 2015, and asked to provide information in an ongoing independent review being
conducted on behalf of the American Psychological Association (APA) regarding the post-9/11
mvolvement of psychologists in detainee interrogations, the APA Ethics Code, and related APA
ethics pronouncements including the Psychological Ethics in National Security (PENS) Task
Force. 1 was interviewed by Sidley Austin on May 22, 2015,

3. The interviewers did not focus on issues that [ considered relevant to my substantive work
with detainees, nor did the Report of the Independent Review (hereinafter “Report”) accurately
characterize my statements. Additionally, I had to interrupt the interviewers on at least six
occasions to state that they were inaccurately characterizing my testimony. Finally, in several
nstances the interviewers inappropriately asked me to disclose information that [ had informed
them (and knew from direct experience) was “classified.” Despite my warnings, the interviewers
appeared to not understand why that was problematic or the implications of what they were
asking me to inappropriately reveal.

4. 1 am a former interrogator, but the interviewers were uninterested in my first-hand experience
or in understanding the specific nature of the interrogation process. This was quite surprising to



me given that involvement of psychologists in detainee interrogations was a significant issue in
the review process.

5. In the Report to the APA dated July 2, 2015, it states on p, 297, FN 1317:

Steve Kleinman, a military intelligence officer, also told Sidley that the ‘safe,
legal, ethical, and effective’ framework was not useful, and that clinical
psychologists in general were not the best kind of psychologists to have on BSCTs
in the first place. Kleinman interview (May 22, 2015).

This statement was not at all an accurate characterization of what [ said in the interview. Upon
reading this following publication of the Report, I notified Mr. Hoffman of this. The footnote
was subsequently removed in the revised version of the Report published on September 4, 2015,
but only after repeated attempts to contact Mr. Hoffman and ultimately threatening Mr. Hoffman
with the prospect of litigation.

I declare under penalty of perjury that the foregoing is true and correct.

Steven Kleinman

Sworn and subscribed to before a notary public in the State of California, this l day
Flbrutt ny
of Jenuary 2018.

Rarn County
Commigsion & 2167802
My Comm. Expires Oc1 14, 2020

Notary Public - California E
=
z
b

MRAY
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SUPERIOR. COURT OF THE DISTRICT OF COLUMBIA
Civil Diivision

STEPHEN BEHNKE, et. al.,

T T

Plaintiffs, Case 2017 CA 005589 B

VS, Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, et. /.,

Defendants

CL N L L I L L1 e L

AFFIDAVIT OF BRYCE LEFEVER IN SUPPORT OF PLAINTIFFS®
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Pennsyivania

)

y ss
County of York )
1. I, Bryce Lefever, having been first duly cautioned and sworn, state the following based
upon personal knowledge:

2. I was first contacted by David Hoffman of the {aw firm Sidiey Austin LLP on
February 25, 20135, in order to schedule an interview as a part of the ongoing Independent
Review being conducted on behalf of the American Psychological Association
(hereinafter “APA™) regarding the post-9/11 involvement of psychologists in detainee
interrogations, the APA Ethics Code, and related APA policies including the
Psychological Ethics in National Security (hereinafter “PENS™) Task Force. 1served asa
member of that task force in 2005, [ was interviewed in person by Danielle Carter and
Yasir Latifi for several hours on May 3, 2015 at my home in York, PA.

3. I am a clinical psychologist and retired Captain in the United States Navy, Medical
Service Corps. 1 currently maintain a consulting practice and have consulted to the Navy
on eliminating the sligma associated with seeking mental health treatment. I have also
developed and implemented a first-of-its-kind Mental Fitness and Resilience Training
Program for Navy Special Forces, From 1990-1993, 1 was the psychologist at the
Survival Evasion Resistance and Escape (hereinafter “SERE™ School, not a SERE
“instructor” as the Report of the Independent Review (hereinafier *Report™) incorrectly
described me. {Report, p. 18)

4. The Report contains numerous statements relevant to me that either distort information
I provided to the interviewers or omits contrary information I provided, or both. First, the



Report leaves an inaccurate impression that Morgan Sammons and [ had an agenda for
iy service on the PENS Task Force. 1t states (pp. 239-240):

[Sammons] recalled that Behnke an<d him had a conversation, likely after the
Feburary [sic] 2005 Council meeting, where Behnke inquired whether Sammons
had any nominees for the task force in mind. Sammons told him that he would
nominate Lefever, Sammons later spoke with Lefever and, according to Lefever,
told him that, if Lefever was interested, “we’ll get you on there.” Lefever said he
was interested, offered his nomination (with Sammons’s blessing), and placed on
the task force.

[ had informed the interviewers that [ volunteered to serve on the PENS Task Force
because 1 believed | had relevant background experience to contribute. I specifically
stated that I had no agenda for the meeting and did not view myself as supporting any
agenda of other members of the task force if, indeed, anyone had an agenda. This
mformation was omitted from the Report.

3. Second, according to the Report (p. 21 ):

Lefever, different than the other DoD members, believed the task force would
accomplish little if it did not provide specific. defined guidance about when a
psychologist could intentionally inflict physical pain or psychological distress,
and how to determine an approximate line between pain and harm. In his desire
for greater specificity, Lefever was actually in agreement with the task force’s
two substantial dissenters—Wessells and Arrigo—although he was in sharp
disagreement with them about where to draw specific lines. Lefever said that
once it became clear to him that the task force’s APA leadership {Behnke,
Koocher, Anton and Newman) and chair (Moorehead-Slaughter) were not going
to insist that the report go beyond a high-level, loose set of guidelines, he
stopped trying to push for greater specificity and accepted the result, which he
saw as unobjectionable but a clear failure of leadership.

This passage represents a complete distortion of what -1 told the interviewers and
incorrectly implies that T believed the PENS report should have permitted abusive
interrogation techniques. I repeatedly emphasized to the interviewers that prior fo
addressing specific interrogation technigues, the PENS Task Force shounld address
underpinning philosophical questions such as how context affects an ethical analysis, the
relationship between ethics and human rights, and the distinction between pain and harm.
I believed that a thoughtful consideration of these and other philosophical issues
necessarily preceded a discussion of specific technigues, a discussion that never took
place. 1 did not simply resign myseif to going along with what resulted from a “failure of
leadership.” My position at the PENS meeting, and as I clearly explained it to the Sidley
interviewers, was not accurately or fairly represented in the Report.

6. Third, the Report (p. 126) states:



Lefever recalled that Matarazzo was invited by Army psychologists so that he
could assess psychologists’ involvement with the SERE program and ensure that
it was ethical. He stated that Matarazzo’s “ethical test” was whether a person
would be proud of his actions if they were published on the front page of the
newspaper. Matarazzo did not meke any specific mention of the Ethics Code, but
he indicated that if he could use his skills as a psychologist to further America’s
cause, he would not hesitate to do so. Lefever said that he completely agreed with
Matarazzo’s point of view that psychologists should be proud fo use their skills to
defend the nation.

This passage erroneously implies that I favored inappropriate or abusive interrogation
techniques “to defend the nation.” 1 clearly toid the interviewers that | endorsed the
maxim “Do no harm,” which was omitted from the Report. At no point did [ state or
convey to the interviewers that there was any adequate justification for vielating the *Do
no harm” principle.

7. Fourth, and similar to the previous two distortions, the Report leaves the false
impression that [ believed certain inappropriate interrogation techniques would be
considered “ethical” under certain circumstances. The Report (p. 269) states:

Lefever...believed there was a difference between techniques that caused pain
(which were short-term and cthical) and those caused harm {which were long-
term and unethical), and wished to explore this difference during the meeting. He
also believed that determining what was ethical was based on community
standards. So if a technique was deemed acceptable by the community, then it
was ethical. Lefever explained that the ethical question was a separate inquiry
from whether a technique was moral. Under this framework, there could be
techniques that were ethical but immoral.

In fact, the point I made to the interviewers was precisely the opposite of what the Report
communicates. 1 told the interviewers that “cthics” and “morals” are based upon
community standards, but that a community could reach a consensus that was a violation
of human rights. Reaching a censensus in and of itself or identifying an interrogation
technique as "ethical" andfor "moral" does not justify or permit an abusive technique.
This important point was omitied from the Report.

8. Fifth, the Report mischaracterizes me as critical of the “safe, legal, ethical, and
effective” framework utilized by some members of the PENS Task Force. It states,
“Gelles and Lefever, both told Sidley that they were not impressed with Banks’s
analytical framework. ...Lefever did not think there was any research to show that
psychologists could make interrogations fully ‘safe, legal, ethical, and effective.” Lefever
described that he went along with the phraseology once it was clear to him that the
meetings were not going to delve into the specific techniques and philosophical issues at
play during interrogations.” (p. 272} What [ actually told the interviewers was that I had
no objection to this framework and | believe that interrogations should be safe, legal,
ethical, and effective.



9. Lastly. and perhaps most significantly, the Report’s conclusion that there was
collusion among PENS Task Force members to keep ethics guidelines “loose™ to permit
abusive interrogation techniques mischaracterizes the work of the task force and omits
contradictory information | provided to the interviewers. In fact, the interviewers and |
had a discussion on this very point. [ told them that no one from the APA staff. member
of the PENS Task Force. or any other individual. had approached me regarding any
“collusive™ effort to keep ethics guidelines loose or in any way to enable abusive
interrogation techniques. [ told them that | would have been an obvious and natural
choice to include in such an effort, given my background with SERE, but that prior to the
meeting, over the course of the three-day meeting itself, and following the PENS
meeting, there was never any mention orally or in email about any such effort. I also
informed them that I did not experience any influence or pressure to adopt any particular
point of view, and that I did not believe that I needed to or even should agree with other
members of the task force who had military or national security experience. None of this
information was included in the Report.

10, Taken together, these numerous distortions, mischaracterizations and omissions in
the Report regarding what [ told the imterviewers lead me to conclude that the
interviewers were attempting to confirm a preconceived narrative rather than understand
and learn from my perspective on relevant history and issues.

I declare under penalty of perjury that the foregoing is true and correet.

L

Bryce Lefever 7

Sworn_and subscribed to before a notary public in the State of Pennsylvania,
this day of November 2019.

Lok # T

Notary Public

COMMONWEALTH OF PENMSYLVAMIA
NOTARIAL SEAL
Derek R. Trone, Notary Public
North Codorus Twp., Yerk County
My Commission Expires Jan. 12, %FEQ
VTENEER, FENNS (LUANIA AEsCalAl O OF NUT FIER
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EXHIBIT C-22

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, et. al.,

Plaintiffs, Case 2017 CA 005989 B
Vs. Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, et. al., ‘

Defendants

AFFIDAVIT OF RONALD LEVANT IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Ohio )
) ss:
County of Summit )

1. I, Ronald Levant, having been first duly cautioned and sworn, state the following based upon
personal knowledge:

2. I was President of the American Psychological Association (APA) in 2005, the year that the
Psychological Ethics and National Security (PENS) Task Force was convened and worked to
produce its “Report on Psychological Ethics and National Security.” As a Presidential task force,
the PENS Task Force was comprised of ten subject matter experts chosen from over 100
nominations by interested groups and individuals. The APA Board of Directors approved the
report by email vote on or about July 1, 2005, following review of the completed PENS report by
the APA Ethics Committee and its determination that the 12 guidelines contained within the
report were appropriate interpretations and applications of the APA Ethical Principles of
Psychologists and Code of Conduct (2002). My tenure on the Board concluded at the end of
2006.

3. I was first contacted regarding the independent review by a letter from Nadine Kaslow in
December 2014. The letter asked that I cooperate in the review by providing information
regarding the post-9/11 involvement of psychologists in detainee interrogations, the APA Ethics
Code, and related APA ethics pronouncements including the PENS Task Force. Subsequently, I
was contacted via email from David Hoffman of the law firm Sidley Austin LLP requesting that
I be interviewed, and that I allow access to my computer and paper files for any information
relevant to the review.



4. Prior 1o the interview, an individual working on the independent review, whose name [ do not
recall, came to my home and spent several hours i my home-office searchmg and downloading
files from my computer. This individual also removed paper files from my office and took them
away with him. The individual did not identify what files he downloaded from my compurer.

5. On May 13, 2015, Mr. Hoffman, along with an associate, traveled to my home and
interviewed me in person. The associate typed on a laptop while | was speaking, The interview
lasted the scheduled full four hours, after which time Mr. Hoffman asked to continue longer. |
explained to him that because | had other obligations, 1 was unable to continue beyond the
orignally scheduled time frame.

6. At the ume the independent review was completed. 1 was a member of the APA Council of
Representatives, representing the Society for the Psychological Study of Men and Masculinity
{APA Division 51). As a result. 1 received clectronic access 1o the Report of the Independent
Review (hereinafter “Report™) on July 8. 2015, along with the other members of Council; access
to the accompanying exhibiis was not provided until the following day. | aceessed and read the
Report online,

7. The Report included inaccuracies and mischameterizations of my role and actions concerning
the selection of PENS Task Force members and the adoption of the PENS guidelines. For
example. the Report states, "[1]t would have been clear to everyone mvelved in early 2005 that
selecting six voung. [Department of Defense] DoD members would be a dominant voting hloc
within the task force, and would send a very strong positive message to Dol) about APA's
support.” (p.243) This statement ignores that customary practice when populating task forces al
APA is 10 include a4 majority of subject matter experts (which is exactly why the DoD members
were selected), thereby leaving the false impression that the deck was being inappropriately
stacked. In keeping with this customary practice, 1 selected the members of the task foree with no
objections from members of the APA Board of Directors. 1 eéxplained this customary practice of
task force member selection to Mr. HofTman bul this information was omitted from the Report.

8. In addition, the Report portrays the emergency action | recommended for the Board's
adoption of the PENS report as being unsupported by policy. [t states, "These diverse opinions
on the emergency action, however, illustrate that APA did not have a clear policy on what
constituted an appropriate emergency action.” (p. 317) Yet, the Report iself on page 313
acknowledges that APA did have a policy on emergencey action, and it 1s this policy that we
followed.

I declare under penalty of perjury that the foregoing is true and correct.

Ronald 1.evant

{35
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Swom and subseribed 10 before a notary public in the State of Ohio, this day of

October 2019,

m,ﬁ
NANCY RUSSO
Notary Public, State of Ohio
e "; Wy Comm. Expires 10-31-2022
" &  Recorded in Medina County
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, et. al.,

as e

Plaintifts, : Case 2017 CA 005989 B
V5. - Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, et. al.,

Defendants

T

AFFIDAVIT OF JOSEPH MATARAZZO IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Oregon )
: ) ss:
County of Multnomah )

1. I, Joseph Matarazzo, having been first duly cautioned and sworn, state the following
based upon personal knowledge:

2. 1 am a former President of the American Psychological Association (APA), having
served in that position in 1989 and on the Board of the APA from 1988 to 1990. In my
career as a psychologist, 1 established the first Department of Medical Psychology at
what is now the Oregon Health and Science University in Portland Oregon, and was a
professor there for 50 years before retiring in 2007. Also, among other activities during
my career, | served on the Adwvisory Panel on Psychological Assessment of the Central
Intelligence Agency (CIA) from 1966 to 1970 and on the Professional Standards
Advisory Committee (PSAC) of the CIA from 2000 to 2003. The task of the PSAC was
to develop a more reliable and valid paper-and-pencil test for personality assessment of
CIA recruits.

3. David Hoffman of the law finm Sidley Austin LLP contacted me in early 2015 and
requested to speak with me in connection with the Independent Review he was
conducting on behalf of the APA regarding the post-9/11 involvement of psychologists in
detainee interrogations, the APA Ethics Code, and related APA ethics pronouncements
including the Psychological Ethics in National Security (PENS) Task Force work. 1
agreed, and Mr. Hoffman came to my house in Portland on May 4. 2015, and interviewed
me for approximately five hours.



4. As | prepared for my interview with Mr. Hoffman, I was aware that beginning in 2009
a newspaper article and emails from several psychologists had falsely identified me as a
participant in the alleged torture activities of Mitchell Jessen & Associates (MJ&A). One
of the psychologists making these allegations against me was Stephen Soldz who was
(and continues to be) a vocal critic of the APA’s position on psychologists working in
national security settings. | was certain that Mr. Hoffman would ask about my association
with MJ&A so I began to gather relevant information that would present the correct facts
regarding my association. Some of this material was on file in the APA Accreditation
Office in the form of applications made by MJI&A and a company called Knowledge
Works to become APA-recognized providers of continuing education. | requested that the
Accreditation Office send both Mr. Hoffman and me the materials; 1 believed they would
provide a clear and accurate picture of my association with MJ&A. | subsequently
learned at the outsel of the interview that Mr. Hoffman had not read these materials
before hand.

3. During the interview, Mr. Hoffman’s line of questioning pursued his clear assumption
that I was involved in the alleged “torture™ activities of MJI&A. 1 repeatedly attempted to
get him to read my copies of the materials that I brought with me to the interview, but he
refused. 1 did my best to explain to him that [ had no role in nor gave any input to the
interrogation work in which MI&A was allegedly engaged.

6. The Report itself does not dispel Mr. Hoffman’s seemingly preconceived beliet that |
had plaved a role with the company’s work in interrogation despite acknowledging my
statements about the limited roll related only to continuing education that | played with
MI&A. According to the Hoffman Report, because the investigation “did not find any
conngction [between my role with MI&A] and the APA’s actions or decisions....We
therefore did not take further steps to determine what Matarazzo's role was in Mitchell
Jessen & Associates,” (p. 50)

7. The Report further misrepresents my role with MJ&A by failing to include
information | had provided to Mr, Hoffman that [ did not have a security clearance during
the time period in question so 1 could not have been involved in any MI&A activities
related to detainee interrogations. Failure 1o include this information leads the reader of
the Report to conclude | played a role larger and more significant than in fact it was.

8. At the outset of the interview, my son, Harris Matarazzo, Esq., who accompanied me
during the interview, asked Mr. Hoffman for copies of all notes resulting from the
meeting. Mr. Hoffman agreed the notes would be provided, in my mind a precondition
for going forward with the interview. In addition, at the conclusion of the interview |
asked Mr. Hoffman, and he agreed, to allow me to read and correet if necessary his
description of my involvement in MJ&A. | was neither provided with the notes nor was |
given the opportunity to read and correet the description of my association with MI&A. |
was not even notified by Mr. Hoffman or the APA that the Report had been completed
and was about to be published. If I had the chance to read the description of my
involvement before it was published, 1 would have ohjected to the statement that the
propriety of my actions with MJ&A was still an open question. I would also have



objected to the manner in which the Report presents my past opinion about sleep
deprivation and my statements concerning the importance of interrogation after 9/11.
Written together with the question of my role in MJ&A, as the Report does, the context
presents a negative picture of my actions that is not accurate.

9. Additionally, | was never informed that an errata sheet to the Report was being
prepared after the Report was published. I eventually wrote and published a journal
article entitled “The American Psychological Association’s Hoffman report allegations of
my association with the “CIA torture’ program {o correct the inaccurate record left by the
Hoffman Repont. (See Matarazzo September 3, 2018 article Exhibit | attached hereto)

I declare under penalty of perjury that the foregoing is true and correct.

Quipegh® Woarayo

Juse Matarazzo

Sworn and subscribed to before a notary public in the State of Oregon, this 23
day of December 2018.

et | 4<p L
KATHRYN B
NOTARY PUBLIC - OREGON

COMMISSION NO, 850092 Notary Bublic
MY COMMISSION EXPIRES MAY 08, 2020 Ly
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of brechell, fessen & Associates; the direcror of the compamy Tt was
responsible for the Enbanced Intermgation Program.
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Sincwouly yours,

Joseph 1. Matarazen, I'h.10
Professor Rierit
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

Ciwil Division
STEFHEMN BEHWEKE, er. af., tl
Plaintifis, . Case2017 CA 005969 B
va, Tudge Hiram E. Puig-Lugo
DAVID HOFFMAN, e, o, :

Dclcndants i

AFFIDAYIT QF HARRIS 8. MATARAZZO IN SUPFORT OF PLAINTIFFE’
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Cropon

T Nt et
@

County of Mulmomah

1. 1, Harris 8. Malarazza, having been first duly cawioned and sworm, stake (he following
based upun personal knowledus:

2. [ am a licensed attorney in the Stme of Oregon and the son of Dr. Jeseph D,
Malarazzo, A psychologist and Former President of the American Psychological
Association (hereinafier *APA™). Dr. Malarszzo was intervicwed by David Holfiman, an
altorney with the law firm Sidley Austin LLP, as part of en indecpendent review
concerming Ehe post=Scplember 11, 2001 involverment of psychologists in dstaines
interrogations, the APA Ethics Code, and related APA cihics pronouncements including
the Psychological Ehics in National Security Task Force, This review was commissionad
by the APA,

3. Dr. Matarazzo 15 an educatar with an extensive history of research and published backs
and anicles in the ficld of Psychology, He worked For the Oregun Health and Science
University For fifty years, As an academic and published auiher, he is familiar wilh data
collection and analysis, including fact cheeking, and approaches all investigations in a
manner desipned oo bring forward the best, most accurzie, infonmation,

4, OnMay 4, 2015, | accompanicd my Father to the interview with Mr, Holfinan and was
presenl with him for the enlire Wme, lasting approximalely [five-hours. Prior to
gueslioning, I explicilly esked Mr. HolTman for copies of all the noles resulting from that
mecting, The slated purpose of this request was to allow Dr. Malarazzo 1o meview those
nokes i order 1o, iF necessary, correct, respond to, or clarify any slatemenis atiributed to



him, This is something I would routinely seek for o client being questioned and, as an
aeademic, something Dr. Matarazeo would require in any ivestigalony maer. Withom
an epreement to provide this matcrial, ineluding an opporiunily 1o respond to the contents
of those noles in advance of o poblished repon, [ would bave recommended thal the
imerview not proceed. Tn cffect, e agreement o provide these noles was a condition
precedent to Dr, Malarazzo's cooperation. Mr, Hoffman stated that these noles would be
provided, Wy undersiznding is, however, that the nales were never provided.

5. I cheerved the interview [o be more like 3 deposition by &n opposing counscl,
something much different than would be expected from o fact-finder in an independent
review wilh a goal to discover the truth. [n contrast, &t the outset, my father noted that he
“ha[d] nothing to hide,” and did nol wont the meeting to become Tegalistiz, At times, [
wbscrved my father, then mincty years obd, struggle with the length of e inlerview, sad
pressed for breaks oo his behalll None were taken. Eventuelly, ul my insistence, 8 lunch
break did cceur, with my father paying to heve a proup meal brought inle the conlinuing
inlerview.

&. ln preperation for the ioterview, my father spent aimost one woek gathering, nolaling,
and organizing numerous macerials which he believed would be essenatial for any
investigalor lo review in onder o fully understand his, my father’s, role in the AFPA
inquiry. His steted gosl was to be fully responsive to all queslions posed ta him, with
confirming documentation that could be quickly and easily accessed. T was surprised
then, thet Mr. Hoffman refused to look at the maletals my father belicved 1o be
responsive to questions asked, and supportive of answers given. Instcad, my father was
pressed for sirictly verbal answers 10 questions thal appeared 10 assume that he was
decply involved with a company thal was slleged 1o have engaged in the toriure of
delaingcs.

1. That part of the Hoffman RFeport relating to my father was surprising. Motably, cortain
written and verbal information Dr. Matarazzo provided was oot prescoted, while other
information was sct forth in an equivocal manocr, The selective presentation of this
material left the impression that my fatber was invelved with Mitchell, Jessen and
Agsoeiates to man extent, and in a manner, that a completz review of the material made
available to Mr. HoMman would have refuted. Similarly, the naming of my fmber eighty-
twe imes in the Hoffman Report conveyed the mislcading impression of an invelvement,
or level of potential involvemant, in guestionabla activities unsupponted by the facts.

| declare under penalty of perjury that the foregoing is irue and cormect.

Wl

Hn‘l:i:s_SJ‘Mntarazm [

Afinmey At Law, OSB 86242




Subseribed and swom to end acknowledged before me by Hamris 8. Matarazzo

Notmmegon
[ 2 ﬂymﬁmﬂ My Co sion Expires:_l{]/ll

(i EORMBSION NOL RAfC
AT O EHON EXPYRER FERFMNAY 0T, 3031

W
this % day of December 2018,
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, et. al.,
Plaintiffs, Case 2017 CA 005989 B

V5.

Judge Hiram E. Puig-Lugo

% @& a8 B8 @ O*E

DAVID HOFFMAN, et. al.,

w®

Defendants

- EF ==

AFFIDAVIT OF RUSSELL NEWMAN IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of California )
) ss:
County of San Diego )

1. I, Russell Newman, having been first duly cautioned and swom, state the following
based upon personal knowledge:

2. I was first contacted on February 26, 2015 by email by Dr. Nadine Kaslow, of the
American Psychological Association (APA), and then by Mr. David Hoffman, of the law
firm Sidley Austin LLP on April 15, 2015, and asked to provide information in an
ongoing independent review being conducted on behalf of the APA regarding the post-
911 involvement of psychologists in detainee interrogations, the APA Ethics Code, and
related APA ethics pronouncements including the Presidential Task Force (Task Force)
for Psychological Ethics in National Security (PENS) Task Force. T was interviewed in
person by Mr. Hoffman in my office in San Diego, California on April 29, 2015 and then
again by telephone on June 15, 2015.

3. Based on communications from Mr. Hoffman in advance of being interviewed, 1 was
led to expect that the review process being under taken would be an objective review and
that Mr. Hoffman was serving as an independent, neutral and objective third party in
conducting the review. I was never advised that the review could be adverse to my
interests, nor was | ever advised that the scope of the review had been extended bevond
what Dr. Kaslow's and Mr. Hoffman’s communications had described.



4. Among allegations made in the Report, despite contradictory information in Mr,
Hoffman’s possession at the time, was the allegation “that records were destroyed in
attempt to conceal the collaboration™ between Col. Banks and Dr. Behnke to secretly
further the military’s agenda. (Report, p. 396) To support this allegation, the Report
claims that Dr. Behnke purposely deleted emails from Col. Banks that were labeled as
“eyes only™ or that Col. Banks asked be deleted. In fact, all of the alleged deleted emails
were contained in the image of Dr. Behnke's hard drive created by the forensic
investigation firm Mr. Hoffman hired, something readily confirmed when Plaintiffs’
forensic expert reviewed the image produced by Sidley during discovery and found that
no emails had been deleted.

5. A number of key statements or allegations in the Report pertaining to me or related to
questions that | was asked during my interview were inaccurate, mischaracterizations, or
distortions. First, The Report (p. 26) states that 1 “told [the interviewer] that when he
spoke up at the task force meeting, he was doing so with the clear purpose of trying to
strongly influence the outcome. This is not accurate. Mr. Hoffman asked me if Dr.
Arrigo might be intimidated by my comments given my position at APA, | replied that |
would not know that but when [ spoke in my professional capacity, I always tried to
speak with influence. To rest that as “with clear purpose of trying to strongly influence
the outcome™ of the task force is a mischaracterization of what I said.

6. Second, the Report describes a conversation that APA staff Geoff Mumford and I
presumably had, as recounted by Dr. Mumford concerning Dr. Banks’ suggestion 10 have
someone with security clearance on the PENS task force. It states that the language “most
likely suggests that Banks may have wanted task force members who could confer with
military psychologists in the field during the task force to ensure that the task force was
not doing something that was inconsistent with their needs or preferences”™ (p. 226)
When Mr. Hoffman asked me during my interview about the secunty clearance
suggestion, 1 told him I believed the suggestion was intended to assure that there was
someone on the task Force who could process the task force's deliberations in light of
relevant information that others on the task force would not be privy to. My
understanding of the suggestion was omitted from the Report.

7. Third, the Report (p. 227) states:

The difference between the version brought to the December 2004 Board
meeting and the official version submitted at the February 2005 Board
meeting was that “coercive techniques™ was replaced with the innocuous
term “various investigative techniques” in a manner that (as Gilfoyles prior
email foreshadowed) avoided the difficult question regarding what ethical
position to take if “coercive techniques were found to be effective."ua
Newman told Sidley that he did not recall the conversations then about
removing the word “coercive,” but he commented that neither Banks nor his
wife Dunivin would have liked it since it suggested from the outset that
interrogations per se were problematic.



While it is true that I told Mr. Hoffman that Drs. Dunivin and Banks, as well as others,
would object to labeling all interrogations as coercive, | indicated that it would be
inaccurate and prejudicial to do so as some interrogations may be coercive and others not.
An objective study of interrogation techniques would not simply label all interrogations
as coercive.

8  The Report (p. 256) states that I “spoke forcefully about the importance of achieving
APA’s PR goals in a manner that was inconsistent with the efforts by some of the non-
DoD psychologists to push for stricter, more specific ethical guidelines.” When I was
asked about this in my imterview, | told Mr. Hoffman that the intended purpose of my
comments to the task force about public statements was to reinforce that whatever
positions the task force ultimately adopted, their report needed to be written in a clear and
understandable fashion so that both the APA membership and the general public would
clearly understand what those positions were. This information was omitted from the

Report

9. The Report spends considerable time focused on its conclusion that my participation
on the task force along with my marmriage to Dr. Dunivin created an undisclosed conflict
of interest. (See pp. 11, 13-14, 211-220 253-258, 263). When 1 was asked in my
interview about a conflict of interest, | told Mr. Hoffman that [ thought some interests
were aligned and some ere not. Those not aligned had the potential to matenalize into a
conflict if they were to arise. For example, if the task force were to consider whether
individual psychologists participating in interrogation support were considered to be
behaving ethically or not, that would be a conflict. However, that was not the task force’s
charge and it never raised that issue. Rather, the task force was working to determine
whether the existing ethics code covered this type of activity, any determination of
whether an individual psychologist was violating the code was solely the jurisdiction of
the Ethics Commitiee. [ also believed that any conflicts occurring in the task force
meeting were mitigated by the fact that I was a an observer and not a member of the task
force, had no vote on the task force, and never participated in any of the PENS listserv
deliberations leading up to the meeting or following it. In addition, my limited
comments' in the meeting, consistent with my role as a resource person for the task force
and not as a subject matter expert, focused primarily on reminding the task force
members that whatever they ultimately determined, the report needed to be clear and
understandable. particularly given how misunderstood and contentious the issue of
psychologists’ participation in interrogations had been. Although some of this context is
included in the Report, it appears to be given little weight in the Report's broad brush

" A true and correct copy of Jean Maria Arrigo’s Notes of the APA PENS Task Force
Meeting, which the Report specificaily references (pp. 259, 264) and claims “provide[s]
the most complete picture of what occurred during the meetings.™ can be found at

http//www ethical psychology org/materials/Arrigo-PENS-Meeting-Notes-Archived-
July-2006.pdf. The notes indicate that [ spoke only 22 times over the course of a three

day meeting,



conclusion about the existence of a conflict without considering that conflicts of interest
occur on an issue by issue bsis.

10. The Report further incorrectly states that my marital relationship with Dr. Dunivin
was not disclosed. In fact, among other disclosures to Board members the CEO, Norman
Anderson, and the APA General Counsel, Nathalie Gilfoyle, the relationship had actually
been reported on in The Momitor, the Association’s major monthly news publication, A
true and correct copy of the article can be found at hitps:/tinyurl. com/u2r77zr.

11. In yet another mischaracterization, the Report (p. 329) states:

Whether Newman's “interests” were his alone, or in concert with his wife, is
of course unclear. But Newman would have a clear interest in arguing for the
presence of BSCTs and the unique contributions they make since Dunivin was
a BSCT psychologist. In addition, the substance of Newman's comments
underscore the inherent conflict, as discuss previcusly, of the role of a BSCT
psychologist on one hand serving as a “safety officer,” but on the other hand
playing a key role in the “effectiveness” of an interrogation. Here and during
the PENS meetings, Newman did not hone in on this conflict since he wanted
to maximize the role that BSCT psychologists could play—both because of
his wife and because of his general outlook at growing the profession of
psychology.

When asked in my interview about a psychologist providing both roles, 1 told Mr
Hoffman that I did not believe a conflict existed between the role as safety officer and
helping interrogators maintain a non-abusive. humane, rapport-based relatonship with
detainees to maximize the effectiveness of the interrogation procedures as was supported
by the research on interrogations, However, he never asked why I did not “hone” in on
this during the PENS meeting. Had I been asked, T would have told him that it was not

my role at the meting to be addressing issues intended for the subject matter experts on
the task force.

12, Lastly, the Report omits information I provided in my interview regarding the role of
the APA Ethics Office and Ethics Officer. Mr. Hoffman questioned me about the role of
the Ethics Office in a way that suggested the Director of Ethics, Dr. Behnke, was
personally responsible for the Office’s redirection away from adjudication of complaints
against to education of the membership, seeming to suggest that Dr. Behnke favored
protecting members rather than the public. 1 told him that, in fact, that refocus of the
office occurred pnor to Dr. Behnke’s hiring, was determined by the Board of Directors,
and the approach in hiring the next Director (which turned out to be Dr. Behnke)
intentionally searched for an individual whose background and strength was ethics
education. Mr. Hoffman seemed to push back and with some skepticism asked who
would be left to protect the public if that were the case. When I told him the primary
function of state licensing boards is public protection, he replied, “fair enough.” My
comments on this matter were not included in the Report nor was His apparent agreement
that public protection is he function of licensing boards.




13. Mr. Hoffman's overall approach during my interview caused me to feel at times that
I was more being cross-examined than | was being interviewed for my personal
knowledge that could help an investigation attempting to learn what actually happened.
As such, 1 was particularly struck with a published letter from the former Commissioner
of Human Resources for the City of Chicago with respect to Mr. Hoffman's investigation
of him when Mr. Hoffman was Inspector General in which Mr. Tristen said, “I find it
unfortunate that you have allowed your zeal to cloud your judgment and ignore the
facts™ A true and correct copy of that letter published by the Chicago Tribune can be
found at hitps Minyurl com/sdSwez6. (The Illinois Bar subsequently investigated the
charges against Mr. Tristen and found them to be without merit.) In fact, at times during
the interview, my experience was of facing a zealous prosecutor attempling to secure
answers to aid his case. Consistent with my experience, Mr. Hoffman has been reported
by the Chicago Tribune to say in another of his investigations, “Where there’s smoke,
there's usually fire ™ This statement, along with my experience of the interview, when
combined with Mr. Tristen's report to Plaintiffs’ attorney that Mr. Hoffmann told him, “1
use the media to fan the flames,” lead me to believe that Mr. Hoffman was pursuing a
predetermined outcome in his investigation on behalf of APA.

1 declare under penalty of perjury that the foregoing is true and correct.

ol

Russell Newman

Sworn and subscribed to before a notary public in the California, this /4 day of
November 2019

? A true and correct copy of the newspaper account can be found at
https Junyurl 2c8b7
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

Civil Division
STEPHEN BEHNKE. ¢2 al..
Plaintiffs, 5 Cage 2017 CA 005989 B

V. - Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, et. al.

Defendants :

AFFIDAVIT OF ROBERT J. RESNICK IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS® SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Virginia

e
Z

County of Henrico

1. L Robert J. Resnick, having been first duly cautioned and sworn, state the following based
upon personal knowledge:

2. I have recently completed my service as a Council of Representatives (hereinafter “Council™)
member of the American Psychological Association (hereinafter “APA"). representing the
Psychologists in Independemt Practice/ APA Division 42. [ am a former president of the APA. I
have closely followed the eévents related to the Independent Review conducted by Mr. David
Hoffman of the law firm Sidley Austin LLP on behalf of the APA regarding the post-9/11
involvement of psychologists in detainee interrogations, the APA Ethics Code, and related APA
ethics pronouncements including the Psvchological Ethics in National Security (hereinafter
“PENS™) Task Force.

3. At the February 2016 Council meeting 1 attended, the APA Board of Directors announced that
it had rehired Mr. Hoffman to review the Report of the Independent Review (hereinafter
“Report™) in light of certain Department of Defense (hercinafter “DoD)7) policies provided to
him by some individuals named in the Report and which had not previously been referenced or
analyzed in the Report. Concerns were expressed to the Board by many Council members that
rehiring Mr. Hoffman to review his own work for errors and omissions was, at the least, a
potential conflict of interest and not an appropriate action. Despite these expressed concerns and
the advice to not rehire Mr. Hoffman. the Board rehired him and his law firm to evaluate the
impact of the omitted DoD policies on the Report’s original analysis and conclusions. A




supplemental report was due on June 8, 2016. As of today, no supplemental report has been
forthcoming.

4, On August 13, 2016, at the request of some former APA Presidents, a meeting was convened
with several former presidents and a subset of the APA Board, along with several staff members,
1o discuss concerns related to the Independent Review and the Board’s handling of the resulting
Report. [ and some other former presidents in attendance at the meeting voiced concern about the
way the Board appeared to “rush to judgment,” leaving some APA members, APA staif and
former presidents with no recourse to the allegations made in the Report, while APA profiered
apologies based on the Report's alleged wrong doing. Coneern was also expressed that those
targeted in the Report were asked to cooperate in the investigation but discouraged from
obtaining counsel in advance.

5. Additionally during that meeting, some Board members admitted that their actions were
impulsive and not thought through and acknowledged that the Report contained many
inaccuracies. Attached hereto as Exhibit 1 is a true and correct copy of the notes of that meeting
(with typos from the original corrected), submitted by me 10 the APA Division 42 Board of
Directors several days after the meeting. These notes are an accurate account of the meeting to
the best ol my knowledge and behef (with the one exception that Norman Abeles was not in
attendance though inadvertently listed as being there).

6. In advance of the August 2 & 4, 2017 APA Council of Representatives meeting for which |
was scheduled to continue representing the Psychologists in Independent Practice/ APA Division
42. 1 received an email from the APA General Counsel indicating that | should be excluded from
certain portions of the meeting due to my having submitted an affidavit on behalf of the Plaintiffs
in their Ohio litigation. | responded that | saw no reason to and would not recuse myself for
having preciously attested to publically available information of which | had personal knowledge
(see Exhibit 1 referred 1o above). Attached hereto as Exhibit 2 is a true and correct copy of my
email exchange with the APA General Counsel.

1 declare under penalty of perjury that the foregoing is true and correct.

e s

x| et

Robert ). Resnick’

Swomn and subscribed to before a notary public in the State of Virginia. this_ n day of

o VL/ \p N M&“Jf”

yuwg- Public

February 2019.




Exhit 1

Subject:[DIV42BD] Meeting with Former President and the Board of Directors
Date:Thu, 18 Aug 2016 23:25:49 +0000
From:Resnick, Robert <rresnick @ RMC.EDL>

Reply-To:Division 42 (Independent Practice} Board of Directors <DIVA2BD@LISTS.APA ORG>
To:DIV42BD@LISTS.APA.ORG

The following is accurate to the best of my knowledge and belief:

On Saturday, 13 August 2016, at 9AM at the request of some former APA Presidents, a meeting
was convened with several former presidents and a subset of the Beard of Directors (BOD)
along with some staffers. To the best of my recollection, the former presidents included Pat
Deleon, James Bray, Norm Ables, Dorothy Cantor, Gerry Koocher, Ron Levant, Nadine Kaslow,
myself, and perhaps, others. From the Board of Directors was Susan McDaniels, Barry Anton,
Jennifer Kelly, Bonnie Markham, and perhaps, others, Several staffers were present but did not
speak and, some appeared to be taking notes and, as far as | know, the meeting was not
recorded.

Drs. Deleon, Bray and Resnick and others voiced concern and were critical of the way the BOD
handled the Hoffman Report and their “rush to judgment” that left some APA members,
“executive” staff and former presidents hanging in the wind with no recourse while APA
proffered apologies.

From the Former Presidents:

» Before releasing the report the Board permitted Reisner and Soldz (not an APA member at
the time) private access to the Hoffman Report even though it was known that both had
collaborated with Risen of the NYT in his attacks on APA and some of its mermnbers.

*Reisner and Soldz continued to make inappropriate demands concerning former presidents
including expulsion, governance bans, redacting awards—none of which are permitted by APA
by-laws. The BOD never made in clear that such demands were not permitted by association
bylaws and rules.

« Asking those targeted in the report to cooperate and discouraging them from cbtaining
counsel in advance.

= Early access and opportunity to respond to the report of those membaérs maligned was
promised - but never came to fruition,

= By remaining silent, the BOD gave tacit agreement to the conclusions of the Hoffman Report.



From the Board of Directars:

sSeveral board members admitted that their actions were impulsive and not thought through
and should have been more forthcoming about details.

= Then President Kaslow said she had written and re-written a resignation letter from APA
several times (though it was never tendered).

* The Board acknowledged that the report contains many inaccuracies.

*» They seemed to acknowledge there was no evidence that APA officers colluded with the
government,

= There was acknowledgement that while former presidents were repeatedly and erronecusly
accused of supperting or suborning torture and seeking to weaken the ethics code, the BOD
never attempted to correct those impressions and remained silent.

* Those who were named in the report have had no meaningful opportunity to correct or
respond to those allegations.

It was my clear impression that the BOD greatest concern was about fall out and possible
litigation and that precipitated a duck-and-cover mentality. Further, it appears that the BOD has
dug itself into a deep hole with frequent mea culpa. The last bullet point from the former
presidents, | believe, contributed to 42's concerns about transparency.

Click on this link to unsubscribe from this list UNSUBSCRIBE

An email will automatically open with "Unsubscribe” in the subject area. Just Send the message,
as 18, to unsubscribe from this list.



Exhibit 2

Raobert Resnick rresnick@rmec.edu

Thursday, July 27, 2017 at 3:35 PM

"Ottaviano, Deanne" <DOttaviano @apa.org>

Antonio Puente <antonicenriguepuente@gmail.come,
"lessica.daniel@childres.havard.edu" <jessica.daniel @childres.havard.edu>, "McDaniel,
Susan (Psychidtry)" <SusanH2 McDaniel@ URMC.ROCHESTER.EDU>,

"ifkphd @aol.com.edu" <jfkphd @ aol.com.edu>, Jean Carter <carterphd @ GMAIL.COM:>,
"eavans@apa.org" <eavans @apa.org>, "ian.gulierrez.apags @gmial.com”
<ian.gutierrez.apags @gmial.com>, "hcoons@comcast.net" <hcoons@comcast.net=,
Stewart Cooper <stewari.cooper@valpo.edu>, "rmecgraw @wec.net"

<srmegraw @wcec.nets, "pls@virginia.edu" <pls@virginia.edu>, "slshullman@aol.com"
<sishullman@aol.coms, "frankc @berkeley.edu" drankc@berkeley edus,
"dricoyne@aol.com” <drjcoyne @aol.com>, "aevans @apa.org" <aevans@apa.org>,
Council Representatives List <COR@LISTS.APA.ORG>

Subject: REPLY TO: Recusal from Executive Session at Council

Dear Deanne,
I am in receipt of your email of 25 July and frankly surprised by the statement;

“(W)e believe that it would be appropriate for you to be recused from the Executive
Session discussion of the matters in James, et al v. Hoffman, et al. because of your
support of that litigation matter, including by submitting an affidavit (emphasis
added) in support of the plaintiffs’ motion to dismiss.”

That you rushed to judgement without any discussion with me is egregious. Who is the
“‘we" that made this determination-- staff, CEQ, some of the Board, all of the Board, part
or the whole of the CLT, or other permutation? Clearly, you are not asking svery
member of Council who “support(s)” the “litigation matter” to recuse themselves. As to
the affidavit cited, nothing in it or the attached exhibil were privileged or confidential. |
attested to publicly available information. indeed, the exhibit was a copy of the email
sent to the Division 42 Board of Directors of my recollections of Denver Convention
meeting. As you know, that was a meeting of a subset of former presidents, members
of the Board of APA, and staff held on 18 August 2016. And, | did not know, as you
suggested, that oral arguments were schedule for August 25",

Lastly, as you should know, | have been active in APA governance for over three
decades with 20 plus years on the Council including the Board of Directors (Board
member-at-large) and President in 1995-6. Further, | am a former Trustee of the
American Psychological Foundation and the APA Insurance Trust. | know and
understand my fiduciary responsibilities to APA and am quite clear about the meaning of
“Executive Session”. Your “belief” that | should recuse myself, promulgates a view that |



would not or could not honor attormey-client privilege or keep confidential matters
confidential. | am deeply offended.

I am not recusing myself. And, keeping with the APA goal of more transparency, | am
copying both our emails to the CEO, APA Board, CLT, and the Council of
Representatives. Requests for copies of the affidavit and exhibit are avaifable upon
request. mesnick@rme.edu.

Bob

Raobert J. Resnick, Ph.D., ABPP

Council Representative Div. 42 Independent Practice
Former President, American Psychological Association
Emeritus Professor of Psychology

Randolph-Macon College

Professor of Psychiatry & Pedialrics, VCU Health Center(ret)
Licensed & Board Certified Clinical Psychologist{ret)

From: "Ottaviano, Deanne" <DOtiaviano@apa.org>
Date: Monday, July 24, 2017 at 7:06 PM
To: Robert Resnick <rresnick@rmc.edu=>
Subject: Recusal from Executive Session at Council

| wanted to let you know that we believe thal it would be appropriate for you to be
recused from the Executive Session discussion of the matters in James, ef al v.
Hoffman, et al. because of your support of that litigation matter, including by submitting
an affidavit in support of the plaintiifs’ motion to dismiss. (As you probably know,
however, oral argument on the pending motions to dismiss has been scheduled for
August 25, so there will not be much progress to report to Council.) The Executive
Session is currently scheduled for the morning of the first day of Council.

At the conclusion of the discussion about the James case, | do intend to discuss with
Council members during Executive Session some antitrust guidelines for members to
consider in connection with the discussion of the masters issue. The maslers
discussion itself is currently scheduled to occur during the afternoon of the first day.

It would be helpful if you could be available to participate in the masters discussion part
of the Executive Session. | was planning on having Ann Springer and Jesse Raben find
those who have been excused from the James discussion to bring them back for the
masters discussion. (There will be a few members who are out for the James
discussion.)

Let me know if this is acceptable to you, or if you want to discuss.



Deanne

Doanne M. Ottaviano | Geasral Counsel

Office of General Counsel | 202-336-6078 | dottaviane@apa.ory
American Psychologleal Associathon

750 1% Street NE '

Washington, DC 200037

WWWARSOTE

Advancing psychology to benefit soclety and mprove people’s lives
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EXHIBIT C-27

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civii Division

STEPHEN BEHNKE, ¢z. ul.. :

Plaintiffs, Case 2017 CA 005989 B
Vs, Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, e, al.,

Defendants :

& aw

AFFIDAVIT OF MORGAN SAMMONS IN SUPPORT OF PLAINTIFFS®
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

District of Columbia ) ss:

I. 1, Morgan Samumons, having been first duly cautioned and sworn, state the following based
upon personal knowledge:

2. | am currently the Executive Officer of the National Register of Health Service Psychologists,
a credentialing organization for psychologists. 1 am a retived Captain from the U.S. Navy, having
served as Director, Clinieal Support, of the U.S. Navy Bureau of Medicine and Surgery from 2004-
2006 and as the Special Assistant to the US Navy Surgeon General for Mental Health and
Trawmatic Brain Injury in 2007, In 2006 and 2007, 1 was deploved in support of First Marine
Logistics Group, Surgical Company, Camp Fallujah, Iraq. From 2002 through 2007, 1 served on
the American Psyehological Association (hereinafter "APA™) Council of Representatives for
Division 55, the American Society for the Advancement of Pharmacotherapy.

3. T was first contacted in late May or June, 2015 by a representative of Sidley Austin LLP and
asked to provide information in an ongoing independent review being conducted on behalf of the
APA regarding the post-9/11 involvement of psychologists in detainee interrogations, the APA
Ethics Code, and related APA ethics pronouncements including the Psychological Ethies in
National Security (hereinafter “PENS™) Task Force. This request was subsequent to a February
2015 conversation | had with Dr. Nadine Kaslow, who [ knew to be Chair of the Special Committee
oyersecing the independent review. | was interviewed by Yasir Latifi (along with a female
colleague whose name 1 do not recall) on June 23, 2015, for approximately 90 minutes.




4, In the course of my conversation with Dr. Kaslow, which eccurred while we both were attending
the annual conference of the Association of Psychologists in Academic Health Centers, held on
February 5-7, 2015, in Atlanta. Georgia, [ asked what she believed to be the implications of the
independent review being conducted by APA. Dr. Kaslow replied, “Heads are going to roll.” an
answer that surprised me given my understanding that the investigation had only recently been
initiated and not yet completed. I understood “Heads are going to roll” to mean the outcome was
a foregone conclusion with APA staff likely to lose their jobs, which is precisely what happened.

5. The questions asked of me during my interview, combined with Dr, Kaslow’s earlier response
to my question about the implications of the independent review, led me fo belicve that the
investigation had a predetermined outcome. This was confirmed for me when 1 read the Report of
the Independent Review (hereinafter “Report™) which appeared to present a preconceived
narrative, omitting information [ had provided the interviewers and that contradicted the Report’s
narative.

6. The Report’s characterization of how APA staff, most notably Stephen Behnke, were involved
in APA policy development is not only incorreet but ignores the information | provided concerning
the role of staff working with APA governance groups and members. For example, the Report (pp.
419-422) indicates that Dr. Behnke “manipulated the governance process”™ and worked to have
governance members do his bidding. In contrast, | stated repeatedly in my interview that the
appropriate role of APA staff is to asvis? governance members in developing Assoeiation policy.
Tltis assistance is an ongoing. iterative proeess that invelves staff and govemnance working together
1o draft proposed policies that are accurate and that servie the best interests of the Association. The
assistunce takes o varety of forms, including, as ] explained to the interviewers, structuring
Council discussions, providing drafts of documents, and drafting “talking points™ for governince
members” public speaking appearances. Further, governance members, nol APA styff, set
Association policy. They do so with APA staff assistance and support. In fact, with regard tothose
polictes that are discussed in the Report with which [ was persomally invalved, T told the
interviewer that APA staff, including Dr. Behnke, behaved appropriately, professionally and in a
manner completely in keeping with that of an APA staff interacting with the membership of the
Association. This information was not included in the Report.

7. The Report depicts Dr. Behnke as behaving in a self-serving manner that was counter to the
Association’s best interests. By contrast, | told the interviewer that [ believed Dr. Behnke was
working to find and present appropriate information 10 governanee groups in an effort to counter
highly inaccurate statements that put APA in a negative light, and to protect the Associalion’s
reputation. During my time on Couneil. there was an enonmous amount of misinformation
circulating about the role of psychologists in military interrogation and about military psychology
in general, as well as ill-informed attacks against the APA. [ told the Sidley interviewers that Dr.
Behnke's effort to counter this misinformation is exactly how I'would want an APA stall member
to act. This perspective was not included in the Report.

I declare under penalty ol perjury that the foregoing is true and correct.




Oetober 2019,
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, et. al,

Plaintiffs, Case 2017 CA 005989 B

# ws wm O

Ve, : Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, etf. al.,

Defendants

AFFIDAVIT OF SCOTT SHUMATE IN SUPPORT OF PLAINTIFFS®
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of Virginia )
} s8:
County of Fairfax )

1. 1, Scott Shumate, having been first duly cautioned and sworm, state the following
based upon personal knowledge:

2. I am a psychologist with over 30 years of experience in national security and the
founder and CEQ of Valutare, LLC, a company that specializes in psychological
assessments, intelligence community support and cultural intelligence training.

3. 1 was first contacted by David Hoffman of the law firm Sidley Austin LLP in early
2015 in order to schedule an interview as a part of the ongoing Independent Review
being conducted on behalf of the American Psychological Association (hereinafter
“APA") regarding the post-9/11 involvement of psychologists in detainee interrogations,
the APA Ethics Code, and related APA policies including the Psychological Ethics in
National Security (hereinafter “PENS™) Task Force. | served as a member of that task
force in 2005. Mr. Hoffman interviewed me on June 24, 2015, for approximately three to
three and a half hours, and the interview was videotaped.

4. Upon reading the Hoffman Report (hereinafter “Report™), 1 was surprised to find the
Report mischaracterized me as having “retained an attorney to negotiate meeting with us,
and only made himself available for a grudging interview toward the very end of our
investigation after numerous attempts at contacting him.” (HR p. 8) This statement places
me in an uncooperative light that is unwarranted. While scheduling the interview did take
considerable time, [ did not refuse to speak with Mr. Hoffman and believe 1 was fully
cooperative. . In fact, when I arrived for the meeting with Mr. Hoffman at the agreed



upon time, it was Mr. Hoffman who was not available in a timely fashion. | did request
that | be provided with the interview questions ahead of time so that | could review them
and adequately prepare. As | recall, Mr. Hoffman did not provide me with any of the
questions in advance of the interview, | did retain an attorney to advise me in my
preparation for the interview which I viewed as entirely appropriate. It was surprising to
me that the Report gives the impression that my decision to retain an attorney was
problematic.

5. Before the interview, I requested and received an agreement from Mr. Hoffman that 1
would not be questioned about my prior work at the Central Intelligence Agency
{hereinafter “C1A™) given that I signed a statement when leaving the CIA that [ would not
disclose any of my work activities going forward. Despite the agreement, Mr. Hoffman
persisted in asking me about my prior work at the CIA, and [ needed to remind him a
number of times of our agreement. Also, despite no actual discussion in the interview of
my CIA activities, Mr. Hoffiman asserts in the Report, “Shumate was present for the
interrogation of Abu Zubaydah at a CLA black site in Thailand.” (p. 184, fa 769) citing as
hig source a July 2007 Vaniti Fair article. Had Mr. Hoffman asked about this article,
which he did not, 1 would have clarified for him that | never spoke to this {(or any other)
reporter regarding my activities at the CIA.

6. During the interview, Mr. Hoffiman’s questions indicated a preconceived narrative that
Dr. Behnke had behaved inappropriately in his job, particularly by exerting undo
influence on the PENS Task Force process and outcome. | told Mr. Hoffiman that [ did
not believe this to be the case. Dr. Behnke effectively supported the task force members’
report writing by faithfully recording points we made, both prior to the task force meeting
on the PENS listserv and during the meeting itself, and then integrating those points into
consecutive drafts of the report that we reviewed for revision and approval. My
deseription of Dr. Behnke’s work with the task force was not included in the Report.
Rather, the Report inaccurately concludes, “So after one day of task force deliberations,
Behnke drafied a document that would largely become the final PENS report’s twelve
statemenis.”™ (HR p. 286) This gives the falsc impression that Dr. Behnke was authoring
the PENS Task Foree report. which he did not.

7. Also during the interview, Mr. Hoffman suggested that I had a hidden or covert
agenda by sending emails to Dr. Behnke that praised him for his work, implying that |
was engaged with Dr, Behnke in collusive activity. (see HR p. 36) I told Mr. Hoffman
that there was no covert agenda behind my communications to Dr. Behnke who |
genuinely believed did a good job, This information was not included in the Report.

8. The Report inaccurately describes other APA staff actions, and these descriptions
appear to be part of the preconceived narrative that staff acted improperly. On page 268,
the Report states, "It appears that Moorehead-Slaughter's predominant role was that of
facilitator (and Behnke's agent as previously discussed), though even that role was
appropriated by others in the room like Newman.” It is not my recollection that Dr.
Newman “appropriated” Dr. Moorehead-Slaughter’s role. Dr. Newman did make some
comments during the course of the meeting, but he did not take over the role of the chair



or facilitator,

9. The Report characterizes the “non-DOD™ task force members™ reactions to the task
force's final report in a manner that is at odds with my recollection and with their own
statements about our final product. The Report indicates that these task force membiers:

...came to regret going along with the report at the end of the meeting.
They insist that their failure to issue a final and overall dissent should
not be taken as approval...(and) cited a feeling of intense group pressure
from the much larger group of DoD task force members and APA
leaders (all men, they point out) to go along at the end. in order to enable
APA to make a clear and positive public statement that APA was
“against torture.” (HR p. 23)

10. I was surprised to read this given that PENS listserv postings from these task force
members, written days after the task force meeting ended and the report was completed.
indicated the opposite, For example, Dr. Arrigo wrote, “The depth. scope and wisdom of
this [PENS] document are indeed impressive.” She also wrote, “Thanks to all, especially
the military psychologists, for an enriching and heartening experience of democratic
process. | am grateful for the opportunity to participate in this process.” Dr. Thomas
wrote, “Beyond impressive, beyond complete. To my eye the report incorporates all our
last minute changes, suggestions, ete, It certainly has my ok.” Dr. Wessells wrote, “Many
thanks for sending this excellent revision.™ (A true and correct copy of the PENS listserv
communications can be found in the Hoffman Report binders published by the APA
online at http://www.apa.org/independent-review/binder-5.pdf, pp. 108, 91. 89, 91 PDF
pp. 560, 543, 541, 543 respectively.)

11. The Report’s deseription of my understanding of interrogations appears to be cherry-
picked from available information in order to partray me in a biased and misleading light.
In focusing on the “ticking bomb scenario™ and categorizing me as a “relativist” (HR p.
202), the Report creates the impression that | believe it is permissible under certain
circumstances to dispense with the rules that guide interrogations, something [ definitely
do not believe. The Report omits information 1 provided to Mr. Hoffiman about my
commitment to supporting research 1o understand how best te ebtain credible and reliable
information and about what the research acmally shows—that coercion and abuse are
likely 10 get information but not information thai is credible or refiable. The Report also
omits my membership on the Government Experts Committee on Educing Information, a
fact prominently displayed on the first page of the educing information study cited
multiple times by Mr. Hoffman. This committee advised the study addressing, among
other things, the lack of effectiveness of the use of coercion in interrogations.

I declare under penalty of perjury that the foregoing is true and correct.
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Scott Shumate

Sworn and subscribed to before a notary public in the State of Virginia, this ﬂ day of
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\ [
\“"\:(,0 EHL 5‘:;"1

“‘Q} LT LT, e
3 ( -
s \I'.,.::-qu T, =z Notary Public
S A <
=07 PUBLIC T A
=5 i nEGETEISNY I MI
Lra WY COMMISEION E{:
=3 i
> s 4 m‘?



EXHIBIT C-29



EXHIBIT C-29

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, er. al.,

Plaintiffs, “ Case 2017 CA 005989 B
Vs, Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, et. al., -

Defendants

AFFIDAVIT OF ROBERT J. STERNBERG IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of New York )
) 85!
County of Tomkins )

l. 1. Robert J. Sternberg, having been first duly cautioned and sworn, state the following based
upon personal knowledge:

2. 1 was first contacted by email by Attorney David Hoffman on February 26, 2015, | was
previously contacted in December by the American Psychological Association (APA) President,
Nadine Kaslow, who indicated that Mr. Hoffman would be contacting me regarding information
for a report. Mr. Hoffman, in his email, asked me to provide information in an ongoing
independent review being conducted on behalf of the APA regarding the post-9/11 involvement
of psychologists in detainee interrogations, the APA Ethics Code, and related APA ethics
pronouncements including the Psychological Ethics in National Security (PENS) Task Force.

3. I replied to Mr, Hoffiman on February 26, 2015, as follows:

“Giood afternoon. 1 have no relevant documents.

I can recall absolutely no discussions on the topic in any board or committee meeting. | can't
even remember a personal conversation about the topic.

I cannot speak to what each division of APA has done, but in terms of central APA involvement,
I think Risen ought to come forward with his evidence, as he made the accusation. [ certainly
would like to know what evidence he had for such an accusation. If he has no evidence, he
should retract the accusation publicly.

Sincerely, Bob Sternberg”




4, 1received the following reply from Mr, Hoffman on February 26, 2015:;

“Thank you for your prompt reply Dr. Stermberg,
Best regards. David Hoffman” =

3. I'was subsequently interviewed by telephone on May 15, 2015, 1 do not know who conducted
the imterview, but it was a woman,

6. In the section of the Report of the Independent Review (“hereinafter “Report™) entitled
“Conclusions Regarding APA’s and Psychology’s Ties with the CIA, 2001 — 2004.” Mr.
Hoffman states (p. 53):

The 2003 APA President, Robert Sternberg, made a presentation to Hubbard's
group at the CIA in December 2002, accompanied by Brandon and Mumford. The
presentation related to the development of psychological assessment tools based
on the theory of “successful intelligence.” The Science Directorate publicized the
visit in 1ts newsletter under the headline, “*APA Presidemt Sternberg Visits the
CIA." and posted his power point presentation on the APA website,

Sternberg was uncooperative with the investigation; he begrudgingly and briefly
spoke to Sidley and denied ever giving a presentation to the CLA or visiting the
CIA.

7. 1 had no indication that Mr. Hoffman or his colleague who interviewed me considered me
uncooperative until | read the Report. | was taken aback that the Report said 1 was uncooperative
and that it claimed I provided erroneous information. 1 was convinced | answered any questions
I'had been asked truthfully, and to the best of my knowledge.

8, | tried to get a transcript of the interview in order to check whether indeed | had made any
errors, which certainly would not have been deliberate. | tried to get a transcript from Mr.
Hoffman but he twice failed to answer my cmails. 1 also tried to get the transcript from Nathalic
Gilfoyle, lead counsel at APA. In particular, | wrote on August 10, 2015;

“Nathalie,

I have written to David Hoffiman twice asking for the transcript of my interview with whomever
[ talked 1o. | thought his representation of what | said was incorrect and unfair, but then. I don’t
remember that well exactly what they said or what 1 said. | would like to review the transcript.
But he has not responded to either inquiry.

Do you have any ideas as to how 1 can get a transcript?

Best, Bob”

9. Nathalie Gilfovle replied on August 13, 2015:

“Hi Bab and sorry for the delay.



[ am out of the office until next Tuesday. [ will get back to you then.
Would you update me if you hear anything from Hoftman?
Thanks, Nathalie”

10, Omn August 19, | received the following email from Jesse Rabin, another APA lawyer:

"Dr. Sternberg,

This responds to your inquiry to Nathalie Gilfoyle about the transcript of your interview with
Sidley lawyers as part of the recent independent review. My apologies for the delay but this is
the first such request from a witness we have received. Because this review was completely
independent we did not centrol any of the law firm’s deeisions about how it went about its work.
To the best of our knowledge, the interviews were not taped and there are no transcripts. Any
notes that Sidley lawyers took during their interviews are in their possession and are subject to a
work product privilege.

Please keep us up to date on any response you receive from Mr. Hoffman,

Regards, Jesse

11. On August 19, 2015, | finally sent this email to Mr. Hoffman:

“This 1s the third and last time | am writing to request a transeript of my interview with you, if
indeed it cxists. | have not received a response to my first two requests. If 1 do not hear from
you within 48 hours from the date this request 1s sent, | will move to the next step.

Bob Sternberg”

12. On August 24, 2015, I received the following email from Attorney Hoffman:

“Dr. Sternberg,
We did not create transcripts of the interviews we conducted.
Best regards, DAVID HOFFMAN™

13. | ended up writing a reply to the Hoffman claims about me on a blog page that APA created.
| have no idea what happened to what | wrote,

14. To my knowledge, 1 did not deny ever having visited the CIA as the Report alleges. This
alleged denial surprised me because | was and still am proud of my visit to the CIA, and had told
many people of the visit. It was well known that I made a presentation at the CLA, as the Report
50 states. My topie in that presentation, as in hundreds of other presentations | have given, was
the use of improved screening procedures in personnel hiring. Selecting people for positions who
are not just analytically intelligent but also creative, practical and wise would be beneficial to the
CIA, or to any organization.

15. I do not recall precisely how the questions were posed to me in the interview. If | was asked
by Mr. Hoffman whether | had visited the CIA in connection with the subject of terrorism and
the anti-terrorism task force, 1 would have accurately stated that [ did not. My purpose in asking
for a transcript of the interview was simply to clarify exactly what [ was asked and what | said.



16. To this day, I believe that the Report seriously misrepresented what | said, but as | have seen
neither a transeript nor even Sidley’s notes (the validity of which, at this point, [ believe would

be questionable), I still cannot say how Mr. Hoffman came to the conclusion he did.

| declare under penalty of perjury that the foregoing is truc and correct.

Y = _'_--_,_______ _

Swomn and subscribed to before a notary public in the State of New York, this e day

of November 2018,

Notary Public

S1LE MUNSON
Motary Fublic, State of Mew York
Reg No OIMUE2E9452
Qualified i Tompkins Gounty -
Commission Expires May 34, 2021
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

Civil Division
STEPHEN BEHNKE, ¢t. al.,
Plaintiffs, Case 2017 CA 005989 B

vS. Judge Hiram E. Puig-Lugo

DAVID HOFFMAN., ef. al.,

Defendants :

AFFIDAVIT OF JUDITH STRASSBURGER FOX IN SUPPORT OF PLAINTIFFS®
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

District of Columbia ) ss:

1. I, Judith Strassburger Fox, having been first duly cautioned and swom, state the following
based upon personal knowledge:

2. 1 am a former employee of the American Psychological Association (APA), having retired
after almost 40 years as a staff member. [ was contacted by Mr David Hoffman’s office of the
law firm Sidley Austin LLP by phone prior to my interview and asked to provide information in
an ongoing independent review being conducted on behalf of the APA regarding the post-9/11
involvement of psychologists in detainee interrogations, the APA Ethics Code, and related APA
ethics pronouncements including the Psychological Ethics in National Security (PENS) Task
Force. | was interviewed by Ms. Daneille Carter, a Sidley Austin attorney, on April 3, 2015,

3. My position at the APA during the period of time addressed in the Report of the Independent
Review (hereinafter “Report™) was Executive Director of the Governance Affairs Division and
Staff Liaison to the Board of Directors. These responsibilities required me to have a
comprehensive knowledge of APA governance processes as well as broad experience in staff.
governance, and member relations. I had a total of 30 years working with governance and nine
years as Executive Director that provided me with a thorough and detailed understanding of the
practices and procedures necessary for developing and promulgating Association policies.

4. Upon reading the Report, it was clear that it demonstrates a misunderstanding of APA
customary and routine staff and governance activities, and incorrectly characterizes certain
activities as improper. These misunderstandings and mischaracterizations give a false impression
of what occurred at APA_ [ will cite four, among many, examples contained within the Report




5. First, the Report repeatedly indicates that staff members behaved improperly in drafting
documents, correspondence and "talking points" for elected governance members. (See, eg.
Report pp. 248-249) In fact, a routine and significant part of certain staff’ members’
responsibilities, especially those serving as liaisons to boards and committees, is precisely to
research and draft documents, correspondence and/or "talking points” for members. Such
drafting often occurs after the relevant staff and governance members have discussed what the
content of the message or the document will be. This was customary practice at the APA.
Members of governance vary in how they work with staff members in this regard. Some
govermnance members largely accept staff drafts with few if any revisions, while other governance
members edit staff drafts heavily. This difference is one of style and preference. Ms. Carter never
raised this issue about staff drafting documents for members. Had she asked, | would have
explained this process to her.

6. By not puiting the actions of staff in the context of customary practice, the Report creates the
erroneous impression that staff members were acting improperly by drafting materials for elected
govemnance members, and that governance members were acting improperly by incorporating
staff drafts as their own communications or correspondence. It would be a serious breach of staff
protocol if a staff member sent out correspondence under the name of a governance member
without the member's knowledge or permission, but the Report provides no instance of this
occurmng,

7. Second, the Report creates a false impression that an APA member acted improperly by
providing recommendations to the APA president regarding who should be appointed to the
Presidential Task Force on Psychological Ethics and National Security in 2005 (Report pp. 231-
236). Within the APA, member-psychologists constitute the governance groups that develop
policy for the Association. These governance groups are boards, committees, task forces,
working groups, and other such entities. Membership in some groups is by election; in others
members are chosen by nomination and appointment. The APA president makes appointments
for a presidential task force, for example. The ultimate selection of members for governance
groups is often the source of intense discussion and debate among those with recommending and
appointment authority. Ms. Carter never raised this issue concerning the task force appointment
process. Had she asked, 1 would have explained the recommendation and appointment process,

8, When members of a group are chosen by appointment, as was the case for the PENS Task
Force which was a presidential task force, it is customary for interested members to approach the
individual with appointment authority to recommend, sometimes quite strongly, one or more
psychologists to serve on the group. By not describing the PENS Task Force nominations
process in this context, the Report mischaracterizes the action of making strong
recommendations to the president as unusual and inappropriate when, in actuality, it was quite
common and appropriate, Attempting to bypass the govemance process in an effort to get
someone placed on a governance group would constitute a breach of established procedure, but
the Report does not allege that any such violation oceurred in relation to the PENS Task Force.

9. Third, the Report gives the false impression at times that it is inappropriate for staff to have a
role in the process of policy development; at other times it inaccurately describes stafl as making

o |



policy. It is appropriate for staff to help with proposed policy language, consistent with the APA
Bylaws and Association Rules governing the policy-making process. A true and correct copy of
the Bylaws/Rules can be found published by the APA online at

Council of Representatives, has its own policy manual to guide its legislative actions. A true and
correct copy of the Council policy manual can be found published by the APA online at
http //www apa org/about/policy/index.aspx. Staff do not have a voie on any governance body,
do not determine the APA’s position on policy issues and do not issue policy on behalf of the
Association, but it is customary and appropriate for staff to engage with governance groups or
members in the back-and-forth legislative process of Association policy development, It is also
customary and appropriate for staff to actually facilitate the communication and work of
governance groups during the policy development process. Staff serve at the direction the Board,
committee chairs, or the Chief Executive Officer and act as resource persons to governance
groups. When staff refer to APA policies while speaking with APA members or the general
public, they act as a conduit for announcing and/or explaining those policies,

10. The interviewer never questioned me about the process of Association policy-making,
somewhat surprising given my position at the APA. If asked, I would have explained that policy-
making often entails a complex interplay between governance members and staff members. Each
has an important role to play. Yet, the Report repeatedly mischaracterizes these customary back-
and-forth interactions between staff and members as inappropriate.

11. The Reporl specifically mischaracterized my actions when it stated that "APA staff and
governance worked to undermine the task force's efforts" in reference to a staff suggestion to
reduce the size of a task force (Report p.190). The suggestion to reduce the size of this task force
grew out of talks between myself, the CEO, and a member of the Board, and was offered to
increase the efficiency of moving the task force forward, not to impede or undermine its effort,
as an email included in Mr. Hoffman's own reference materials demonstrates. (See document
APA 0179365 contained in Report reference malerials Binder 2, p.1424,
http:/f'www apa org/independent-review/binder-2 pdf: "[IJt would be more effective if the group's
size was reduced to 5 or & people....this would be the most productive was [sic] of getting the
task force going."). The Report appears to adopt a preconceived conclusion that I had acted
improperly and Ms, Carter never questioned me about the reasons for the suggestion to reduce
the size of the task force.

12. Given the APA’s size and the complexity of the issues the profession of psychology must
address, it would be impossible for the APA to accomplish its work without staff having a
significant role in the policy development process. The Report fails to make a crtical distinction
between the appropriate role of staff’ in making recommendations, assisting and facilitating
different groups of APA members to work together to draft Association policy, and what would
be inappropriate staff activities, such as intentionally altering the outcome of a governance vote,
The Report does not provide a single instance of such an inappropriate activity oceurring, I
Ms. Carter had truly wanted to understand the appropriate role of APA staff in the policy
development process, she could have asked me about it given my many years experience in this
area, but she did not.



13. Fourth, the Report questions and casts doubt on the procedures surrounding the emergency
action taken by the Board of Directors to adopt the PENS Report as APA policy when, in fact,
these actions were entirely appropriate and in keeping with the Rules of the Association. The
Report incorrectly states, “APA did not have a clear policy on what constituted an appropriate
emergency action.” (Report p. 317) In fact, the APA does have a clear policy on emergency
action contained within the APA Bylaws (see below).

14. In contrast to the Report’s claim, adoption of the PENS report was fully in accordance with
APA standard procedures. The Report itself cites APA Bylaw VII(6) regarding the Board taking
emergency action in keeping with its role as the Executive Committee of Council:

If an emergency is declared by a majority of the Board of Directors, the Board shall
have power to take actions as though such action were taken by Council. The Board
of Directors shall make a report of such emergency actions not later than the next
meeting of the Council. Tt shall fumish a report of all such transactions at each
Business Meeting of Council held in conjunction with the Annual Convention
(Repori p. 313 FN1396)

A true and correct copy of the relevant APA Bylaw can also be found published by the
APA online at http://www apa.org/about/governance/bylaws/article-7. aspx .

15, As the Executive Director of the Governance Affairs Division, I could have provided Ms.
Carter contextual information that would have assisted Mr. Hoffman "to ascertain the truth," as
the Board stated was his charge and as 1 understood the purpose of my interview with Sidley
Austin to be. Regrettably, the Sidley investigators did not seek this information when
interviewing me.

16. The Report's misunderstandings and mischaracterizations with a false impression of what
occurred at APA lead me to believe that the investigation was more intended to confirm a
preconceived understanding of what occurred at APA than it was to discover an objective and
accurate account of events. In fact, my late husband, Dr. Ron Fox who was heavily involved in
APA governance throughout his career, including as a member of many boards and committees,
the Board of Directors, the Council of Representatives, and as President, would frequently
describe the investigation as “a prosecutor’s effort to prove his case while those being
investigated went unrepresented by counsel.”™ Based on my experience of the investigation
process and my reading of the Report, [ agree with this deseription.



I declare under penalty of perjury that the foregoing is true and correct

(_/M

/ Judith Strassburger F 0x

Sworn and subscribed to before a notary public in the District of Columbia, this 2/ day of
October 2019,
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, et. ai.,

LT ]

Plaintiffs, : Case 2017 CA 005989 B

Vs, Judge Hiram E. Puig-Lugo

LI T I )

DAVID HOFFMAN, et al, :

Lyl

Defendants

e ww

DECLARATION OF WILLIAM STRICKLAND IN SUPPORT OF PLAINTIFFS’
MOTION FOR LIMITED DISCOVERY REQUESTS PURSUANT TO
DEFENDANTS’ ANTI-SLAPP AND ARBITRATION MOTIONS

State of Virginia )
} ss:
County of Fairfax }

1. I, William Strickland, having been first duly cautioned and swomn, state the following
based upon personal knowledge:

2. [ was a member of the American Psychological Association Board of Ditectors (APA)
from 2013-2015, during the time that Sidley Austin LLP was hired to conduct the
Independent Review. [ was a member of the Board during the time that the review was
being conducted and the Report was published to the Board. The original purpose of the
review was to carefully consider the allegations in James Risen's book, “Pay Any Price:
Greed, Power and Endless War,” which alleges that APA colluded with the Bush
administration, the CIA and the U.S. military to support torture during the war on terror
and to ascertain the truth and factual accuracy of thase allegations.

2. At the time of the Independent Review, there was no litigation pending or threatened
or other legislative threats of action related to these allegations,

3. The Hoffman Report {HR) resulting from the Independent Review repeatedly indicates
that staff members, including Ethics Office Director Dr. Stephen Behnke, behaved
improperly in drafting documents, correspondence, and “talking poimts” for APA
members serving on governance groups or €lected to official APA positions. (See. e.g.,
HR pp.248-249). It is my understanding from my experience on the APA Board that not
only is drafting documents and communications for governance members nof improper, it
is a routine and significant part of certain staff members’ job responsibilities, particularly



those staff members who serve as liaisons to boards, committee or task forces as did Dr.
Behnke. In fact, during my time on the Board 1 personally witnessed numerous
assignments be made by Board members or the Chief Executive Officer to staff to do just
such drafting for governance members or groups.

4. Plaintiffs have not asked me to disclose any information I obtained which could

be considered privileged or confidential. | was recused from much of the deliberations
surrounding the Report, and all information contained in this affidavit is appropriately
shared with the Court. [ rotated off the Board of Directors at the end of 2015.

I declare under penalty of perjury that the foregoing is true and correct.

71 A
Ui S

William Strickland

Sworn and subscribed to before a notary public in the State of Virginia, this 3_

(e £ i

Public

day of December 2018.

CHRISTINEA. DELTA
NOTARY PUBLIC
REGISTRATION# T1T0751
COMMONWEALTH OF VIRGINIA
MY COMMISSION EXPIRES
JANUARY 31 2020
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, et. al., :
Plaintiffs, - Case 2017 CA 005989 B
VS. & Judge Hiram E. Puig-Lugo

DAVID HOFFMAN, et. al.,

Defendants

AFFIDAVIT OF ELIZABETH SWENSON IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT

State of OChio )
) ss:
County of Cuyahoga )

1. 1, Elizabeth Swenson, having been first duly cautioned and sworn, state the following based
upon personal knowledge:

2. Tam a resident of and a licensed psychologist in Ohio, and a Professor in the Department of
Psychology at John Carroll University (JCU) in University Heights, Ohio. I was first contacted
regarding the Hoffan Independent Review on December 12, 2014, by letter from Dr. Nadine
Kaslow. Attached to Dr. Kaslow's letter was a letter from Mr. David Hoffman of the law firm
Sidley Austin LLP addressed to members of the former Ethics Code Task Force of which I was 2
member from 1997 to 2000. Dr. Kaslow's lctter stated that the "sole objective” of the
investigation was to ascertain the truth about allegations made by James Risen regarding the
post-9/11 role of psychologists in the Global War on Terror. My understanding was that the
purpose of the review was to ascertain facts regarding the post-9/11 involvement of
psychologists in detainee interrogations, the American Psychological Association (APA) Ethics
Code, and related APA ethics pronouncements including the Psychological Ethics and National
Sccurity (PENS) Task Force.

3. I was interviewed by a Sidley Austin attorney by telephone on April 24, 2015 while in my
office at JCU. At the end of that interview, I was surprised to be asked about my involvement in
the Michael Geiles ethics case, which had not been mentioned in any of the communications
from Dr. Kaslow or Mr. Hoffman, nor was it related to my work with the Ethics Code Task
Force for which 1 had been sent the request to interview.. I was subsequently interviewed by
telephone again on May 4, 2015, regarding my involvement in the Gelles case.



4. The Report names me as a witness and discusses me in relation to the Ethics Code Task Force
and the Michael Gelles case that came before the APA Ethics Committee in 2002. I participated
in the Gelles case as a member of the APA Ethics Committee. 1 was one of two FEthics
Committec members assigned the role of "reader," which meant that I and another Committee
meniber cach prepared 2 summary and an independent recommendation to the Committec. In this
role, I thoroughly and independently reviewed all case-related materials.

5. The Rcport contains inaccurate statcments characterizing the Ethics Office handling of
disciplinary cases. It states that ethics disciplinary cases were handled in "an improper fashion,"
in order "to protect these psychologists from censure.” (p. 10) Based on my personal experience
with cthics disciplinary cases, these statements arc false. Additionally, the discussion of the
Gelles casc in the Report itself (pp. 475-486) in combination with the case-telatcd materials
confained in the Report’s reference binders (Sce Report, Binder 4, PDF pp.1418-1425
http://www.apa.orgsindependent-review/binder-4 pdf), demonstrate that the Gelles case was
handled consistent with the APA Ethics Committee Rules and Procedures.

6. Additionally, it had been my impression during my two interviews that the Sidley Austin
mterviewers had an agenda and a preconceived narrative that characterized the APA Ethics
Office as exercising undue influence over the Ethics Code Task Force and the Ethics Committee
deliberations regarding Dr. Gelles. In my personal experience, the Gelles case was handled
properly and given thoughtful consideration by the entire APA Ethics Committee. I informed the
Sidley Austin interviewers that at no point was 1 motivated to protect Dr. Gelles from censure,
nor did I receive any pressure from the APA Ethics Office or other Ethics Committee members
to protect Dr. Gelles from censure. This information was not included in the Report.

1 declare under penalty of perjury that the foregoing is true and correct
Elizabe enson

Sworn and subscribed to before a notary public in the State of Ohio, this& day of

October 2019. %
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Jody L. Malsch
Resident Summit County
Notary Public, State of Dhio
F My Commission Expires: 09/16/2020
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

Civil Division
STEPHEN BEHNKE, er. al., :
Plaintiffs, . Case2017 CA 005989 B
VS, : Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, ef. al.,
Defendants 3
AFFIDAVIT OF G. JOHN TAYLOR IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT
State of Georgia )
_ ) s
County of Chatham )

1. 1, G. John Taylor, having been first duly cautioned and swom, state the following based upon
personal knowledge:

2. 1am a retired Army Lieutenant Colonel who worked in the U.S. Judge Advoeate General's
(JAG) Corps from 4 October 1987 to 31 January 2009, 1 was assigned to Task Force Bowie,
Bagram, Afghanistan. from November 2001 to Mayv 2002, where my duty sssignment was as the
Command Judge Advocate (Legal Advisor) to the Commanding General and Staff. Task Force
Bowie. In addition, | served as the Headquarters Commandant, Task Force Bowie and, as the
sole military Judge Advocate present at Bagram Airfield until sometime in March 2002, | served
as the legal advisor to the Bagram Airfield Command, which for most of my time in Bagram
reported to the Task Force Bowie Commanding General.

3. In sddition to a number of other duties, | provided legal advice concerning the operation of
the detention center at Bagram. Due to the unique nature of the Task Force Bowie mission and
structure, it would be accurate to say that during the period December 2001 until March 2002, I,
along with then-Lieutenant Colonel (later Colonel) Morgan Banks and one other licutenant
colonel, were responsible for detention center operations. My duties included ensuring that the
detention center was operated consistently with the laws governing such facilities, including both
the law of the United States and international law, as well as any applicable agency policies.



4. As a Judge Advocate, advising the Commanding General and Staff on compliance with
various legal and policy guidance concerning the treatment of persens detained by U1.S, military
forces is a cornerstone of wartime operational duties. During that time, [ worked extremely
closely with Colonel (Ret.) Morgan Banks whose responsibility it was, among other things. ©
implement policies to prohibit detainee abuses and to require the reporting of any abuses of
which people were aware.

5. Colonel Banks regularly consulted with me on a daily basis as he carried out this
responsibility to be certain that he understood and applied clear and appropriate limits to ensure
that the detainees were legally and ethically treated by U.S. military forces, consistent with all of
our domestic and mtemational legal obligations, including the mtemational laws commonly
referred to as the Geneva Conventions. We constantly reviewed all of the legal guidance known
1o us to ensure that we were operating completely within legal and ethical limits. In addition, |
frequently consulted with my technical legal supervisory chain, which included the legal advisor
to the Commanding General of the United States Central Command. As much as our fairly
primitive communications would allow, | was in contact with her at least weekly to ensure that 1
was up to date and current on my knowledge of current policy and legal guidance on the
treatment of detainees from both the Central Command and the National Command Authority.
Colonel Banks and [ spoke on a daily basis, often at length, about these matters, and I regularly
passed updated guidance and information to him.

6. 1 am personally aware that Colonel Banks stopped the abuse of at least one detinee. The
detainee had some of his blankets taken away during the night, and had been slapped in the
stomach by a guard. Colonel Banks was incensed and immediately had the offending individual
permanently removed from the facility. He consulted with me to insure that we could prevent
that individual from having any further contact with our detainees. Colonel Banks continued to
make sure that no abuse eccurred while he was responsible for interrogations or for oversall
detamnment. His presence st the U.S. high value detention facility at Bagram, Afghanistan, and
later his involvement in developing & small but robust corps of operational psychelogists, belped
lay the groundwork for just and rnghteous treatment of detainees caught on the fields of battle.

7. Based on my experience with and observations of Colonel Banks while working together, the
Report of the Independent Review to the American Psychological Association (hereinafter
“Report™) mischaracterizes and inaccurately states his actions. For example, the Reporn
consistently implies that Colonel Banks made policy, something that demonstrates a complete
ignorance of the role of staff officers and the procedures for the establishment of formal Dol or
Army policies. The Report also appears to attribute motives to Colonel Banks that are not only
completely contrary to my personal knowledge of him, but also would be inconsistent with the
actual DoD and Army Policy that was in place by 2005, which by then had made clear the
required treatment of detainees.

B. One concrete example of such misleading errors, contained at page 135, paragraph two of the
Report, conflates two distinet time periods when it refers to a discussion that Colonel Banks had
with & “Judge Advocate General™ and simultancously discusses Secretary of Defense Rumsfeld’s
December 2002 authorization of interrogation techniques. | was the Judge Advocate with whom



Colonel Banks conferred regarding AR 190-8, and the comversation took place in December
2001 or January 2002, a year prior to Secretary Rumsfeld’s authorization,

9. At the time of that conversation, U.S. Forces had just begun holding detainees. During that
time period the legal status of detainees was being analyzed and determined. The specific legal
guidance | received at the time from the legal adviser to General Tommy Franks, Commander of
the U.S, Central Command--which was based on her discussions with the legal advisor to the
Chairman of the Joint Chief’s of Staff-was that detainees were to be treated consistent with the
protections of Common Article Three of the Geneva Conventions, which, inter alia, required
“humane treatment.” This is in marked contrast to the Report’s statement that Colonel Banks and
I concluded “the Geneva Convention protections applied to all detainees held by the Department
of Defense at Guantanamo.™ To have drawn such a sweeping conclusion in the absence of higher
authority would have been making policy that neither Colonel Banks nor | were authorized to
make. In addition, at the time of this discussion, detainees held by the U.S. Military Forces were
not yet being moved to Guantanamo, and Colonel Banks and | were not concemed with
detainees anywhere but in Bagram, Afghanistan, where we were located.

10. Officers such as Colonel Banks serving at the level of lieutenant colonel or colonel are in
positions expected to execute policy and, at times, make recommendarions for the development
of policies: they do not have the authority to formulate policy for the military, they do not have
decision-making authority to determine the final fesult in policy development, and they do not
govern with respect to setting DoD policy. Further. they do not speak 1o the media or the general
public on behalf of the military or the DoD and to the extent that they refer to existing policy,
they only act as a conduit for announcing or administering that policy.

1. The many implications in the Report that Colonel Banks would support or condone torture
or abuse in any form are not consistent with my experience working with Colonel Banks (which
predates our deployment to Afghanistan by three years). Colonel Banks has consistently stated.
lectured and briefed those in his chain of command that torture does not elicit accurate
information. He was persistent in his position with Judge Advocates and interrogators that torture
is ineffective, unethical and inhumane, and it should never be employed. In fact, it was Colonel
Banks who educated me from the perspective of a practicing psychologist that torture does not
waork; it produces unreliable information and it is folly to engage in it.

12. Colonel Banks worked closely with me and used his behavioral expertise to help develop
ong of the approaches that was used by our interrogators at Bagram, refemed w0 as the “carrot-
carrot” (versus the “carrot-stick™) approach. This approach required all detainees to receive a
minimum baseline of humane treatment consistent with U.S, legal obligations, including
Commeon Article Three of the Geneva Conventions, and which was otherwise ethically and
morally supportable. Those detainees that provided U.S. Forees with information, or were
otherwise cooperative, received additional desirable treatment above and beyond that which met
minimum legal requirements. For example. minimum requirements might have been the
provision of six blankets or one piece of fresh fruit a day for o/l detainees, while those who were
cooperative received additional blankets or fruit for their information or cooperation. This
“carrol-carrot” approsch, designed to positively encoursge detainees to willingly provide
information or cooperate, is legally sound, cthically and morally supportable, and it was

Lad



developed by our team with the close involvement, advice and recommendations of Colonel
Banks.

I declare under penalty of perjury that the foregoing is true

Sworn and subscribed 1o before a notary public in the State of Georgia, this _/(_ day of
November 2018.
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

STEPHEN BEHNKE, ¢t. dl., ;

Plaintiffs, Case 2017 CA 005989 B
V8. Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, et. al.,

Defendants

AFFIDAVIT OF THOMAS J. WILLIAMS IN SUPPORT OF PLAINTIFFS’
MEMORANDUMS IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO
DISMISS UNDER D.C. ANTI-SLAPP ACT AND MOTION TO COMPEL MANDATORY
ARBITRATION

State of Texas )
) ss;
County of Harris )

1. L. Thomas J. Williams, having been first duly cautioned and sworn, state the following based
upon personal knowledge:

2. I was first contacted by email by a representative of the law firm of Sidley Austin LLP
representing Mr. David Holfman and asked to provide information in an ongoing independent
review being conducted on behalf of the American Psychological Association (hereinafier “APA™)
regarding the post-9/11 involvement of psychologists in detainee interrogations, the APA Ethics
Code, and related APA ethics pronouncements including the Psychological Ethics in National
Security (hereinafter “PENS™) Task Force. The Report of the Independent Review (hereinatter
“Report™) indicates that | was interviewed by an attorney from Sidley Austin on June 8, 2015, and
I have no reason to dispute that date.

3. During the telephonic interview, I was asked about two issues: membership on the PENS Task
Force and whether [ thought there was a quid pro quo between APA and the Department of
Defense (hereinafter “DoD™) related to the DoD Psychopharmacology Demonstration Project
(hereinafter “PDP™).

4, The representations in the Report offer conjecture but do not accurately state the reasons |
offered for me not being selected for membership on the PENS Task Force (i.e.., APA’s need to



include a L1.S. Navy representative to ensure more Joint Service representation). During the
interview, T explained that T assumed the task force was looking for a broad representation across
the services and there were likely enough Army representatives already selected. I related to the
interviewer that I would expect representation across the services and that the Society for Military
Psychology (APA’s Division 19) supported Joint Service representation.

5. Rather than relating my representations. the Report offers conjecture on p, 239:

It is unclear from any of the notes, emails, and interviews why Tom Williams's
name was crossed out and replaced by Lefever. Williams was a top-ten choice by
Behnke and the Science Directorate in mid-January 2005, Dunivin endorsed him,
and he was Division 19°s top choice. There is also no indication from the emails
Sidley collected that Williams was ever offered a position on the task force and
declined. Williams confirmed with Sidley that no one had reached out to him about
the PENS Task Force after he had submitted his nomination. It is possible, however,
that Behnke may have wanied an active duty Navy representative on the task force.

This account of the selection process completely omitted my stated understanding of the selection
process by indicating that it was “unclear” why my name had been “crossed out and replaced by
Lefever,” the very thing I had clarified for the interviewer regarding Joint Service representation.
The wording in the Report seems to create intrigue where none exists; it is reasonable and
appropriate to have Joint Service representation on an issue that would likely impact all of the
DoD.

6. The Repart is completely quiet on the second issue about which I was asked: the representation
that | made that there was no guid pro guo between APA and the DoD PDP. For example, I was
asked about the APA's support for military interrogations as a possible “pay back™ for the
military’s support for prescription privileges for psychologists. I did not believe this was the case.
Although 1 related to the interviewer that I had served as the last Director of the PDP, the Report
does not even mention that fact. Even if they missed that fact during the interview, my connection
to the PDP is conspicuously displayed on the final report of the PDP, which should have been
gasily discoverable.

7. The implication of this line of questioning appeared to be that APA’s actions were typically
intended to curry favor with the military, but I was not asked this directly. And, indeed, the Report
leaves the impression that the APA universally supported positions of the DoD). Had I been asked
directly, I would have said that in my experience, this is not an accurate perception of the APA.

8. For example, in the 1997-98 timeframe (and prior to the PENS Task Force), the APA Practice
Directorate was strongly and actively advocating for the integration of Army, Navy and Air Force
mental health services in the Washington capital area--ostensibly as a model for increasing
efficiencies in mental health care delivery. At the time, I was serving in dual positions as both the
Chief, Department of Psychology and as the Chief, Strategic Planning Division, Walter Reed
Army Medical Center and Healthcare System (hereinafter “WRAMC™). From my dual positions,
the integration proposal was counter to both WRAMC’s strategic future and more directly, would
adversely impact the WRAMC psychology internship program. | made that crystal clear 10 APA’s
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Practice Directorate and actively took steps to ensure WRAMUC leadership understood the negative
consequences of the integration plan. We subsequently did not adopt the integration for which
APA had been strongly advocating.

9. I was quite surprised that the interviewer did not ask me any questions about operational
psychology during the interview, a topic extremely relevant to the investigation and one about
which | had knowledge and experience. The Report itself (p. 238) recognizes this when it states,
“The earlier set of notes first lists five individuals from the military and DoD (James. Gelles,
Schumate [sic], Banks, and Williams) with a bracket around them and the words '19operations |
a reference to Division 19 (military psychology) and the fact that these were military or Defense
Department operational psychologists. (emphasis added)

10. My service and experience as a military psychologist during the post-9/11 period appeared
relevant to the Division’s consideration to nominate me to serve on the PENS panel. That same
service and experience influenced my contributions as co-editor of the book, “Ethical Practice of
Operational Psychology: Military and Intelligence Applications™ (published in 2010 by the
American Psychological Association). This book reviewed the APA ethics code and provided
recommendations for how military psychologists could ensure they were adhering to both U.S.
law and the APA ethics code. In particular, it contains an important chapter that details APA ethics
code considerations, relevant APA policies, reviews relevant DoD policies and guidance, and
asserts an unequivocal position on behavioral science consultation to interrogation and debriefing
operations. It states in relevant part that:

The United States and the APA have made it clear that psychologists will not support
activities that involve torture or result in inhuman and/or degrading treatment...
[emphasizing the need for] ... informing this process with knowledge and expertise of those
doing the actual work...[to]...ensure that the delivery of psychological services in this
emerging area of practice continues to meef the highest ethical and professional standards.
pp. 102-103.

Yet, as stated above, the interviewer simply asked me about the PENS Task Force nominations
process and the PDP.

11. During my tenure as President of the Society of Military Psychology/APA Division 19, 1

convened a Division Presidential Task Force charged with the careful examination of the Report.

The task foree provided a detailed response 10 the APA in November 2015. A true and correct

copy of the Division 19 task force response can be found published by the APA online at

https:/'swww.militarypsveh.org/uploads/8/5/4/5/85456300/t119 response to the hollman report
divl9_excom_approved.pdf.

12. Following the Division’s issuance of that response, I wrote to the APA Board of Directors to
request that:

Given that Hoffiman acknowledges in the IR [Independent Review] that neither he
nor members of his team understood the profession of psychology. in light of the
maccuracies and misrepresentations identified by the D19 TF report, appoint a



knowledgeable. neutral third party to complete a thorough review of the IR and
report back to the BOD [Board of Directors] their findings.

Attached hereto as Exhibit 1 is a true and correct copy of that letter which can also be found
published by the Society of Military Psychology/Division 19 at:
https:/‘'www.militarvpsyvch.org/uploads/8/5/4/5/85456500/division 19 leter o _apa_bod d19 ta
sk force repori Ynovl3 1 .pdf

13. This request was based on the Division’s expectation that a third party arbiter could work to
resolve differences by determining where the Report drew correct conclusions founded on accurate
facts and where it did not. The Division leadership made numerous efforts to follow-up with the
APA Board of Directors, to include proposing a meeting to discuss the findings and other
recommendations of the Division 19 Task Force response; none of which were successful.

14. On April 15, 2016, the APA Board of Directors issued a communication following the re-
hiring of Mr. Hoffman and Sidley which rejected our request to hire a new independent neutral
third-party to decide the issues (or to resolve the issues on their own as a fact-finder). Attached
hereto as Exhibit 2 is a true and correct copy of that communication which can also be found
published by the PsychCoalition online at: hitp://psvcheoalition.orgthofiman-report-articles/apa-
board-of-directors-re-hires-david-hoffman-to-evaluate-and-validate-his-own-report.

[ declare under penalty of perjury that the foregoing is true and correct.

%Iims

Sworn and subscribed to before a notary public in the State of Texas, this o day of April 2019,

Wi, MAHESH N PATEL M~ 14‘\ .
FEU)HEE Notary Public. State-of Texss s
%@xﬁ"gs Comm. Expires 11:08:2020 Notary Public
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EXHIBIT 1

SOCIETY FOR MILITARY PSYCHOLOGY

Division 19 of the American Psychological Association

November 9, 2015

Board of Directors

American Psychological Association
750 First Street, NE

Washington, DC 20002

In the aftermath of the leaking of the Hoffman Independent Review (IR), you, the American
Psychological Association’s (APA) Board of Directors (BOD), expressed an apology and announced a
series of policy and procedural steps in an APA press release dated July 10, 2015. As a consequence of
the serious concerns about the accuracy and completeness of the information contained in the IR report,
and in consideration of even greater concern about how that flawed information was now being used by
the BOD to drive significant organizational change in APA policies and procedures of relevance to
Division 19 members of APA, I requested support from the Division 19 Executive Committee to appoint
a Division 19 Task Force (D19 TF) to complete a thorough and comprehensive review of those IR
findings.

We provided the D19 TF with a “Terms of Reference” (see Appendix A of their attached report) that
described their purpose, objectives, and outlined their responsibilities to carefully assess the accuracy of
the information pertaining to military psychology and the guidance that helped direct their actions (e.g.,
APA PENS) that served as the basis for a number of BOD and Special Committee actions taken on
behalf of APA and our members.

The Division 19 Task Force (D19 TF) report is forwarded for your consideration and action, as
appropriate. The findings contained in this report are quite disturbing. Using information readily
available that the Hoffman team should have considered, and by highlighting misquotes,
misrepresentations, and contradictions within the IR, this D19 TF report raises serious questions about
the accuracy and completeness of the information the BOD and Council of Representatives (COR) used
to take actions that have dramatically impacted our membership and our profession.

They also raise important concerns about the accuracy of the information that was provided to, and acted
on, by the Co-Chairs of the APA’s Special Committee and in their representations and recommendations
to the BOD, as appointed representatives of the BOD. This also raises concerns about the accuracy and
fidelity of the information the BOD has used in their deliberations and that has prompted various actions
(and that was provided to and served to influence both the Council of Representatives (COR) and our
members). Given the historical significance and threat posed to the credibility of our profession, it is
critical that you, the BOD, have accurate information upon which to act in good faith in support of our
collective interests.



Our Division 19 Executive Commitge (EXCOM) has reviewed and (ully endarses the DI9 TF Nindings
and recommendations detailed in pages 5-2 of the attached D19 TF report. We greatly appreciaie the
elforts of our D19 TF 1o highlight and identify these important Gndings in three months and with a
budget of $5000. Our Division 19 leadership is commitied 1o king those sotions recommended that are
within our Division's scope of responsihility and control.. However, we have wentified o number ol
recommendntions that are within the scope of responsibility and control of the APA BOD which are
briefly summarizid below;

|, That the BOD ¢nsures the APA Ethics Code focuses on behavior, not settings,

2, Given that Hoffman scknowledges in the IR that neither he nor members of his team
understood the profession of psyehology, in light of the inaccuracies and misrepreésentations
identified by the D19 TF repart, appoint a knowledgeable, neutral third party 1o complete
thorough review of the IR and réport back 1o the BOD their findings,

3. That the BOD provide an explanation for getions that have had a deleterious impact on
Division 19 members. To wit

A

The justification and basis the BOD relied on lor nol establishing processes to allow
those Division 19 members most harmed by the alleged findings in the IR an
opportunity 1o review 1t prior o ils release,

What considerations and legal analysis the BOD relied upan 1o détermine the impagt
of displacing the LS, government déterminations of compliance with “international
taw™ with the United Nations.

The justification by BOID for recommendation to COR. that they adopt the August
2015 resolution prohibiting psvehalogists’ involvement in interrogation in the
absence of any credible claim or evidence that any Del) psvechologist engaged in
unethical interrogation related activity in the decade following APA's adoption of the
PENS report.

The BOD deliberation and justification for support to August 2015 resolution
prohibiting military psychologists from working in detention facilities unless they are
warking directly for the detainee or = for an independent third party” since however
unintended. this precludes actions by military psychologists since they work “directly
for™ Del? but provide mental health care “on behali"” the detainee.

The BOD justification wallow two non BOD members 1o have acoess tvand to
review the IR prior 1o its release, and for those Individuals w dictate actions 1o the
BOD members.

The BOD justification 1o ke actions and/or support calls for recusal of BOD
members in the absence of any conflicl of imerest.

The justification and process by which the BOD decided 1o allow information about
an ethics complaint (o get revealed W the public: in apparent violation of the APA
Bylaws and Ethies Commilteds “Rules and Procedures.”

The justification and basig tor decision by membiers ol the Special Commities,
representing the BOD, o apologize wo detainees and their families during the APA
Town Hall {disregarding the negative allegations regarding military psychologists
such an apalogy represented).

What steps the BOD ook, consistent with exercising their fiductary responsihility 10
monitor the costs associated with the TR



j What justification the BOD has for allowing the Hoffman team to recently "revise”
portions of the 1R after jits release without alerting and affording membership of this
detion (o allow those named in the report & commensurate opportunity 1o “correct”
erroes in light of the congerns. Failing to do so creates an appearance of quietly
cooperating with the Hoffman wam to allow them to protect their legal interests {i.e.,
potential legal liability for ingecuracies or misrepresentitions).

k. What setions the BOD will 1ake 10 correct the HoiTman TR to ensure it aecuritely
addresses Dol policies related o interrogation; conveys aceurate information abou
how interrogations are conducted and supported: reflects milltary cultural awareness;
and is fnee from bigs against military psychology and military psychologists,

4, That the BOD ake steps, in the fnterest of accountability and transparency, 1o release all
material referenced in the Hoffiman [R. While the legal opinion o not do so.may protect the
BOD members from Tegal liability for their actions, as the owner of that “privilege™ and as
representatives of those members alleging harm that is now hidden by that privilege, is not
the same “duty™ o open up “all its electronic and hard copy files™ that was provided (o the
Hoffman team the same “duny™ now owed 1o those who now allege they were harmed by
those findings”

3. That the BOD share the hasis for its delermination and assertion that military psvehologists
were “given insufficient guidance” regarding the conduct of interrogations in its 17
September 2015 response to Dr. Brian Baled,

Many will read these recommendations and requests for information and question, why? They may
want to “just move on’ since this has been such a painful episode for professional psvehology.
However, leaders of arganizations cannot just wish problems sway, Asour leaders, as those who serve
as the “persons of trust™ (1.e., fiduciaries) of our orgenization, we look 1w you o exercise your moral and
legal obligation for your duty of ¢are that demands you carefully analyze and st on the facts, not just
react to the fervor evoked from misinformation, innuendos. and misrepresentations contained in the [R.

The D19 TF findings offer you a more fmetually sound explanation and basis for many of the [R's
Nndings related to the PENS report and 1o military psyehologists and thelr stipport to inlerrogations that
have prompied APA BOD and COR policy actions {(and concerns within owr membership), In light of
thase actions already taken, and out of concemn for those being considered, the attached report provides
vou with compelling evidence that the IR information used as the basis for the decision-making process
and that served as the basis for theseand others being considered, was Mawed and incomplete,

In addition, while many may be tempied to assert or argue that we all should be passive recipients of the
informution contained in the 1R, that is notappropriate for our leadership. Taking that approach would
deny the BOD the ability to exercise their responsibility 1o maeke decistons with the requisite care (o act
in good faith based on the facts (and not based on their personal interests out of fear for, and/or (o avoid
being attacked or aceused of “collusion” if they ralse any legitimaie opposition 10, or concerns about, the
IR findings),

Previous calls o address the real and legitimate concerns aboul the gecuracy of the findings in the IR
should have alerted you to the need for due diligencee and appropriate, deliberative action to address
those concerns. A number of these concerns were detaiied in the July 29 2015 leter to the two Co-
Chairs o APA"s Special Committee and have never been addressed.



The attached D19 TF report will no doubt create a dilermma: it persuasively revieals the flawed nature of
much of the relevant information contained in the IR about the PENS report and related 1o
psvehologists' suppont to interrogation, and the infirmation that was used to a¢t on by the BOD and
COR, The dilemmz is that while some members of APA may emphatically state, “it do¢sn’t maer.”
singe they are opposed o any suppeort Lo inteorogations, the BOD has a legal responsibility 1o ke
netions based onan informed basiy, in good faith, and with the honest belief that their decisions and
actions are based on facts, and ot in response 1o inaccurate misinformation that is used 10 stir and evoke
emotional recriminations about actions that did not happen,

The D19 TF report reinforces “our core values™ and the need to ensure that actions taken by our BOD
and COR are based on accurate and complete information. As those in whom we plage our trust to act
in good faith to represent our interests we encourage your notion on these recommendations to help
ensure that our “way forward" is one that rests on a foundation of truth, honesty, and accuracy. Our
Division leadership stands ready 1o assist the BOT in their next steps relaied o these D19 TF
revelations,

Thowed ﬂ Aileames
Thomas J. Willisms. Ph.D.
President

Division 19

Soviety for Military Psychology



EXHIBIT 2

Dear Council Colleagues:

We would like to inform you that the Board of Directors. after lengthy discussions following
Council’s input, has decided to re-engage David Hoffman and the law firm Sidley Austin on a
very limited basis to examine certain matters brought to our attention by Division 19 (Society for
Military Psychology) and several psychologists mentioned in the Independent Review (Drs.
Morgan Banks, Debra Dunivin, Larry James, and Russ Newman). The Division and these
psychologists issued reports raising questions regarding specific Department of Defense (DoD)
policies that may be relevant to the findings and conclusions of the Independent Review but do
not appear to have been addressed. The Board determined that a supplemental review focused on
the DoD policies cited in the reports best serves the Association and our members.'

In deciding on this course of action, the Board seriously considered the concerns expressed by
Council members at this past February meeting. We would like to share with you the rationale
for the Board's decision.

Once information regarding these DoD policies was brought to the Board's attention, we
considered four options for moving forward: 1) take no action; 2) review both reports and
available historical data and, on our own, assess the implications of the DoD policies that have
been identified; 3) re-engage Mr. Hoffman to examine the significance of the DoD policies at
issue; or 4) hire a new independent investigator to do so.

Given the important, though narrow, questions to consider, and in the interest of getling answers
in a timely and efficient manner, the Board determined that it would best serve the Association
and our members to re-engage Mr. Hoffman in a limited fashion. He is uniquely suited to
conduct a supplemental review of the DoD) policies that have been recently identified and to
evaluate their effect on the findings and conclusions reflected in the lndependent Review.

His supplemental review will address only the tollowing three questions:

(1) the extent to which he considered the DoD policies at issue in writing his Independent
Review;

(2) the extent to which those DoD policies are relevant to the issues, findings, and/or
conclusions addressed and reflected in the Independent Review: and

(3) whether any modifications of the Independent Review are warranted in light of the
DoD) policies.

To be clear, the Board is not seeking an “investigation of the investigation.” The intent of this
supplemental review is to consider factual information that has recently come to light and which,
in our view, requires further examination in the context of the Independent Review. The Board's

! Two Board members recused themselves and one abstained.



decision to re-engage Mr. Hoffman was driven by our fiduciary responsibility to the Association
and our members to recognize and understand the role of the DoD policies in the independent

review,

Mr. Hoffman shares APA’s interest in ensuring that his Independent Review is accurate. He has
already demonstrated his willingness to correct factual inaccuracies that are brought to his
attention. As you will recall, Mr. Hoffman issued an Amended Final Report in September based
on feedback he received from APA members mentioned in the Independent Review, as well as
released an accompanying errata sheet noting his revisions.

The Board shares the Council’s concern about the financial implications of this decision. and has
taken a number of critical steps to manage the time and expense fo be incurred. Because Mr.
Hoffman will be reviewing a discrete set of issues, he expects to complete the review by June 8.
He has agreed to update APA every two weeks on his progress. He has also agreed that 1f it
appears that this deadline cannot be met, he will inform the Board no later than May 15 and will
discuss with the Board the need for an extension and provide a date by which his report can be
expected to be received.

Mr. Hoffman and the Board have agreed that the supplemental review should cost no more than
$200,000. He will report his progress to the Board midway through his work to ensure that the
Board can properly oversee its scope and cost.

We thank Council for your input and hope that this letter adequately conveys the very careful
deliberation that the Board underwent in deciding upon this course of action to address
significant concerns raised by our members related o the Independent Review. The Board takes
very seriously our fiduciary responsibility to our members and our Association to learn and
assess the facts when presented with challenging situations and to act accordingly.

Best regards,

SV NG ¥ o N % N

Susan H. McDaniel. Ph.D.
2016 President
American Psychological Association
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