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SUMMARY OF ARGUMENT

Defendant American Psychological Association (“APA”) moves to compel arbitration with
Dr. Stephen Behnke and Dr. Russell Newman (“Plaintiffs”), its former employees, despite having
rejected Plaintiffs’ earlier request that their claims be arbitrated before the parties incurred the
expense of litigation. Having now changed its mind, APA asserts a right to arbitrate on the basis
of arbitration clauses that have not survived expired employment agreements and for claims that
do not arise under or rely upon the terms of those agreements.

Defendant’s motion should be denied on three separate grounds. First, no valid agreement
to arbitrate Plaintiffs’ claims exists. Second, even if a valid agreement existed, Defendants waived
any right to demand arbitration by their previous refusal to arbitrate and their continuing pursuit
of litigation, including filing anti-SLAPP motions in Ohio and the District of Columbia. Third,
even if there were a valid agreement to arbitrate that had not been waived, it would not apply to
Plaintiffs’ defamation tort claims.

STANDARD OF REVIEW

“When considering a motion to . . . compel arbitration, the appropriate standard of review
.. . Is the same standard used in resolving summary judgment motions.” Mariano v. Gharai, 999
F. Supp. 2d 167, 171 (D.D.C. 2013); see also Aliron Int’l, Inc v. Cherokee Nation Indus., Inc., 531
F.3d 863, 865 (D.C. Cir. 2008). That is, the movant bears the initial burden of demonstrating the
absence of a genuine issue of fact; all factual matters must be viewed in the light most favorable
to the plaintiff; and, if there are any unresolved factual issues, the motion to compel arbitration
must be denied. See Mariano, 999 F. Supp. 2d at 171 (denying motion to compel arbitration
because the summary judgment standard had not been met); Camara v. Mastro's Rests. L.L.C., No.

18-cv-724, 2018 WL 5281906, at *51-52 (D.D.C. Oct. 24, 2018); Hill v. Wackenhut Servs. Int'l,



865 F.Supp.2d 84, 89 (D.D.C. 2012) (on a motion to compel arbitration, as with a motion for
summary judgment, the moving party has the initial burden “of establishing that the merits of his
case are so clear that expedited action is justified.”); Alexander v. F.B.l., 691 F.Supp.2d 182
(D.D.C. 2010) (“even where a summary judgment motion is unopposed, it is only properly granted
when the movant has met its burden.”); Haynes v. Kuder, 591 A.2d 1286, 1290 (D.C. 1991) (the
procedure to resolve denials of the existence of the agreement to arbitrate mirrors the summary
judgment procedure). APA has failed to meet its burden and its motion should be denied.
ARGUMENT

l. APA HAS NOT MET ITS BURDEN OF DEMONSTRATING THAT A VALID
AGREEMENT TO ARBITRATE PLAINTIFES’ CLAIMS EXISTS.

A. APA Must Establish Both that a Valid Agreement Existed When Plaintiffs’
Claims Arose and that the Agreement Encompassed Their Claims.

“A court may order arbitration of a particular dispute only where the court is satisfied that
the parties agreed to arbitrate that dispute.” Granite Rock Co. v. Int’l Bhd. of Teamsters, 561 U.S.
287, 297 (2010) (emphasis in original). “To satisfy itself that such agreement exists, the court must
resolve any issue that calls into question the formation or applicability of the specific arbitration
clause that a party seeks to have the court enforce.” Id. In making this determination, courts engage
in a two-part inquiry. Nelson v. Insignia/ESG, 215 F.Supp.2d 143, 149-50 (D.D.C. 2002). First,
the court must decide whether there is a valid and enforceable arbitration agreement. Nur v. K.F.C.,
USA, Inc., 142 F.Supp.2d 48, 50-51 (D.D.C. 2001). If there is, the court must then decide whether
the arbitration agreement encompasses the claims. Id.

Under a summary judgment standard, APA has the burden of demonstrating that it has met
both tests. And, contrary to APA’s assertion (APA Motion to Compel Arbitration (“APA Arb.”)
6), there is no presumption in favor of arbitration with respect to this issue. See Masurovsky v.

Green, 687 A.2d 198, 205 (D.C. 1996) (“[T]his initial determination whether a “valid arbitration
2



agreement’ exists must be determined apart from the presumption.”); Lopata v. Coyne, 735 A.2d
931, 936 (D.C. 1999) (“Upon a finding of the existence of an enforceable arbitration clause, a
presumption in favor of arbitration attaches™). This is because “arbitration is . . . a matter of
contract between the parties: it is a way to resolve those disputes—but only those disputes—that
the parties have agreed to submit to arbitration.” Masurovsky, 687 A.2d at 205.

APA’s Motion fails both prongs of the test. APA cannot establish that, at the time this
dispute arose, the arbitration clauses in Plaintiffs’ expired employment agreements constituted
valid and enforceable agreements to arbitrate. Nor can it demonstrate that the arbitration clauses
encompass Plaintiffs’ claims. Neither Plaintiff is suing for wrongful termination or any violation
of the agreements, and their defamation claims do not arise from or rely upon those agreements.

B. The Arbitration Clauses Are Not Enforceable With Respect to Plaintiffs’ Claims.

In the present case, because the agreements containing the arbitration clauses had expired
or were terminated prior to the majority of acts which are the subject of Plaintiffs’ claims, the
preliminary issue is whether a valid arbitration agreement existed at the time Plaintiffs’ claims
arose. See id. (where issue was whether agreement was terminated, “[t]he underlying question here
is whether, at the time the dispute arose, any valid agreement to arbitrate the dispute existed
between the parties.”). In determining this question, courts are required to “apply ordinary state
law principles that govern the formation of contracts.” Nelson, 215 F.Supp.2d at 150; Lopata, 735
A.2d at 936.

No D.C. precedent has been located on the precise question of whether an arbitration clause
is enforceable with respect to extra-contractual tort claims arising after the contract expires or is
terminated. However, a D.C. federal district court case involving contractual claims and applying
U.S. Supreme Court precedent provides a framework for analyzing the question. In IBEW, Local

1200 v. Det. Free Press, Inc., 923 F. Supp. 2d 199 (D.D.C. 2013), aff’d, 748 F.3d 355 (D.C. Cir.
3



2014), the suit involved wrongful termination in violation of the terms of a collective bargaining
agreement. The court applied the standard set forth by the Supreme Court in Litton Fin. Printing
Div. v. NLRB, 501 U.S. 190 (1991). Under Litton, “[a]rbitration of a dispute occurring after the
expiration of a collective bargaining agreement may be compelled if the dispute “arises under the

contract’” under the following test:

A dispute “arises under” an expired contract where: (1) the dispute “involves facts and
occurrences that arose before expiration;” (2) the disputed action “infringes a right that
accrued or vested under the agreement;” or (3) “[u]lnder normal principles of contract
interpretation, the disputed contractual right survives expiration of the remainder of the
agreement.”

IBEW, Local 1200, 923 F. Supp. 2d at 202-03.

Applying the first Litton factor, the court in IBEW focused on the timing of the defendant’s
wrongful conduct and not, as APA would have it, plaintiff’s performance of his contractual duties.
(APA Arb. 9). Because the termination letter (dated after the agreement had expired) stated that
the employee’s layoff was related to “current” conditions, her termination did not involve facts or
occurrences that arose before the agreement expired. IBEW, Local 1200, 923 F. Supp. 2d at 203.
Consequently, the court held that, even in the case of a contractual claim arising out of the breach
of a collective bargaining agreement, the plaintiff’s wrongful termination claim did not “arise
under” the agreement.

In the present case, contrary to APA’s assertions, the relevant facts and occurrences are
not the purported facts that the Hoffman Report describes, but the defamatory publications on
which Plaintiffs’ claims are based and the Defendants’ state of mind when they repeatedly
published the Reports. All of Plaintiff Newman’s claims and all but two of Plaintiff Behnke’s 13

claims (Counts 2 and 3 against APA) relate to defamatory statements made by APA after the

contracts expired: Behnke’s contract effectively expired on July 7, 2015, and Newman’s contracts



expired on December 31, 2007, a full seven years before the Hoffman investigation began.t
(Newman Aff. Ex. A) Consequently, Defendants cannot establish that the majority of Plaintiffs’
claims involve facts and occurrences that arose before the agreements expired.

In applying the second Litton factor—whether the disputed action “infringes a right that
accrued or vested under the agreement”—the IBEW court held that the plaintiff’s wrongful
termination claim did not satisfy this factor since “[t]he contractual rights claimed by [plaintiff]
are not the kind of rights that are presumed to accrue or vest under a collective bargaining
agreement, and there is no language in the [agreement] indicating that the parties mutually intended
the rights to be vested.” 923 F. Supp. 2d at 203. If a claim for wrongful termination is not the kind
of right which accrues under a collective bargaining agreement, then Plaintiffs’ tort claims cannot
be rights that accrue under an employment agreement. See also, e.g., Aviation All. Ins. Risk
Retention v. Polaris Enterp., No. 17-cv-35, 2017 WL 2799151, at *5 (D. Mont. June 27, 2017)
(tort claims including defamation “do not concern rights that vested or accrued under the . . .
Agreement or conduct that occurred during the Agreement. Because they do not “arise under’ the
Agreement, [they] are not subject to arbitration.”).

Lastly, in analyzing the third Litton factor—whether the claims survived expiration of the
contract “[u]nder normal principles of contract interpretation”—the IBEW court held that “the
contractual rights claimed by [plaintiff] did not survive the expiration of the [agreement]. In sum,

there is no language in the [agreement] indicating that the parties mutually intended these rights to

! Dr. Newman was employed half-time by the American Psychological Association Practice
Organization (“APAPQO”), a 501(c)(6) entity. He filled out weekly time cards allocating his work,
including the work addressed in the Hoffman Reports, between that organization and APA. APA
has failed to produce any agreement between Dr. Newman and the APAPO. Moreover, the one
agreement APA has produced between Dr. Newman and APA is purportedly signed a year after
its alleged effective date, is not properly attested to in the signature block, and involved at least
one amendment that has not been produced. (Newman Aff. Ex. A).

5



survive.” IBEW, Local 1200, 923 F. Supp. 2d at 203.

Here too, there is no language in the agreements indicating that the parties mutually
intended the arbitration clause to last forever. Had the parties wished to be bound by the arbitration
provision after termination, they could have included such language as they did with respect to the
non-compete and confidentiality clauses, which specified they were to survive for one year. See,
e.g., Gridsmart Techs., Inc. v. Marlin Controls, Inc., 701 F. App'x 488, 491 (6th Cir. 2017) (where
agreement contained survivability language for some clauses but not for arbitration, court found a
“clear implication in the [agreement] that the arbitration clause would not survive its termination”).
See also Stevens-Bratton v. Trugreen, Inc., 675 Fed. App’x. 563, 570 (6th Cir. 2017) (the
arbitration clause did not have a survival clause; thus the agreement to arbitrate was completely
expired); Coudert v. Paine Webber Jackson & Curtis, 705 F.2d 78, 81 (2d Cir. 1983) (there is no
duty to arbitrate a defamation claim arising after the termination of the agreement between the
parties, even if the expired agreement included an arbitration clause). ?

For both Plaintiffs, APA has failed to meet its burden as to all three of the Litton factors,
and its Motion to Compel Arbitration therefore fails.

1. APA HAS WAIVED ANY RIGHT TO ARBITRATE THAT MAY HAVE EXISTED.

“The right to arbitration, like any contract right, can be waived.” Nat’l Found. for Cancer
Research v. A.G. Edwards & Sons, Inc., 821 F.2d 772, 774 (D.C. Cir. 1987). “[T]he question of
whether there has been waiver in the arbitration agreement context should be analyzed in much

the same way as in any other contractual context. The essential question is whether, under the

2 In relying on Wolff v. Westwood Mgmt. L.L.C., 503 F.Supp.2d 274, 280-81 (D.D.C. 2007), aff’d,
558 F.3d 517 (D.C. Cir. 2009) to assert that arbitration clauses typically survive the expiration of
a contract (APA Arb. 8, ftn 4), APA omits key language: “It is well settled that an arbitration
clause is enforceable after the expiration of a contract when the dispute is over an obligation
created by the expired contract.” (emphasis added) APA ignores the italicized language.

6



totality of the circumstances, the defaulting party has acted inconsistently with the arbitration
right.” Id. This is an inherently fact-bound inquiry: the court assesses factors such as whether a
party timely sought arbitration and whether the party now moving for arbitration engaged in
litigation activity that induced the other party to expend time and effort on disputes, the resolution
of which would not move toward arbitration. See Zuckerman Spaeder, L.L.P. v. Auffenberg, 646
F.3d 919, 922-24 (D.C. Cir. 2011) (a party can overcome the presumption of having forfeited its
right to a stay pending arbitration only if its conduct in litigation after the first responsive pleading
imposed no or little cost upon opposing counsel and the courts).

Here, APA has waived any right to arbitration by rejecting Plaintiffs’ initial request for
arbitration, by moving to arbitrate only after having engaged in litigation in the Ohio and D.C.
courts, and by then continuing to engage in litigation activity that required Plaintiffs to expend
substantial time and effort.

A. APA’s Initial Refusal to Arbitrate Constitutes a Waiver.

In an effort to avoid litigation, on October 26, 2015, Plaintiffs’ lead counsel requested a
meeting with APA’s outside counsel, then WilmerHale, to discuss the evidence Plaintiffs had
gathered demonstrating the falsehoods in the Hoffman Reports. When Plaintiffs met with APA in
November 2015, they proposed the Honorable Patricia Wald as an arbitrator. Plaintiffs also called
for the arbitration process publicly and posted that request widely and repeatedly on social media.
(Forrest Aff. Ex. B) Thereafter, Divisions 19 and 13 of APA and APA’s former ethics chairs all
requested that APA arbitrate Plaintiffs’ claims with a neutral third-party arbitrator. (Harvey,
Kinscherff, Williams Affs. Ex. C-E). The APA Board and Council discussed those requests in
February 2016. (Anton Aff. Ex. F; James Aff. Ex. G). On April 15, 2016, the Board announced

that it had decided not to pursue arbitration and instead to rehire Hoffman. (Forrest Aff. EX. B).



APA'’s initial refusal to arbitrate, which forced Plaintiffs to assume the expense of filing
suit and ultimately to engage in motion practice in three jurisdictions, constitutes a waiver of its
right to compel arbitration. See, e.g., Brown v. Dillard's, Inc., 430 F.3d 1004, 1012-13 (9th Cir.
2005) (defendant’s “refusal to arbitrate after being served with Brown's notice of intent to arbitrate
was an act inconsistent with that right. . . . Brown . .. chose to arbitrate, and when she was rebuffed
by Dillard's, she sued. . . . [T]he delay and costs incurred by Brown are prejudicial.”)®

B. APA’s Actions After Receiving Plaintiffs’ Notices of Intent to Sue Also
Constitute a Waiver.

Plaintiffs provided notice of their intent to sue the Defendants on June 8, 2016, and again
on October 18, 2016, December 7, 2016, and January 11, 2017. For eleven months, APA took no
steps to assert a right to arbitrate. (Forrest Aff. Ex. B).

e After Defendants received Plaintiffs’ notices of intent to sue, Defendants responded not

by demanding arbitration but, instead, by entering into tolling agreements (five total for

3See also, e.g., In re Tyco Int'l Ltd. Sec. Litig., 422 F.3d 41 (1st Cir. 2005) (defendant waived
arbitral rights when he stated he did not consent to arbitration; plaintiff was prejudiced based on
the expense of submitting the demand for arbitration, filing its complaint, and defending against
motion for compelled arbitration); Hammes v. AAMCO Transmissions, 33 F.3d 774, 783 (7th Cir.
1994) (“having deliberately forgone a chance to arbitrate the dispute, and thus put Cooksey to the
expense of bringing this suit, the defendants have waived their right to insist on arbitration now”);
Baker & Taylor, Inc. v. Alphacraze.com, 602 F.3d 486, 491 (2d Cir. 2010) (defendants” “explicit
disclaimer of any legal obligation to arbitrate and their refusal to do so effectively waives any
[right to arbitrate].”); Growtech Partners v. Accenture L.L.P., 118 F.Supp.3d 920 (S.D. Tex. 2015)
(defendant’s pre-suit letters stating that it refused to arbitrate because Abraham's claims were
‘wholly non-arbitrable’ and without merit indicated a waiver of arbitration); BP Am. Prod. v.
Chesapeake Expl., L.L.C., 747 F.3d 1253, 1259 (10th Cir. 2014) (defendants waived arbitration
where protested authority of the arbitrator to adjudicate it and took action to prevent arbitration);
Whitwam v. JetCard Plus, Inc., 34 F.Supp.3d 1257, 1259-60 (S.D. Fla. 2014) (“Defendant may
have voluntarily waived the entire arbitration provision by refusing to respond to Plaintiff's
attempts to compel arbitration. ... [Thus], the arbitration provision in the Contract does not
preclude litigation brought in this Court, arising from the Contract, after failed attempts at initiating
arbitration.”); Allied Sales Drivers & Warehousemen, Local No. 289 v. Sara Lee Bakery Grp., No.
10-cv-4975, 2012 WL 4470466, at *7 (D. Minn. Sept. 26, 2012) (defendants waived right to
arbitration after initially refusing to attend arbitration and continuing with litigation).

8



each of Sidley and APA) that included provisions not applicable in arbitration. In
exchange for those tolling agreements with APA, Plaintiffs expressly gave up their right
to sue two individual APA Board members and toll the statute of limitations on behalf
of Dr. Behnke for all claims. (Forrest Aff. Ex. B). Since Plaintiffs would have had no
right to arbitrate against individual directors, this exchange clearly manifested APA’s
understanding that the tolling agreements related to litigation.

In each of the first three amendments to the Plaintiffs” separate tolling agreements with
APA and Sidley, Plaintiffs provided that they would give written notice of their “intent
to sue” and not file a “lawsuit” before specified dates. These provisions were expressly
requested by the Defendants. (Forrest Aff. Ex. B).

After Plaintiffs filed suit in Ohio, APA did not move to compel arbitration but instead
chose to file three motions: a motion to stay discovery on March 27, 2017, and two
additional motions on April 7, 2017, one under the D.C. anti-SLAPP statute and another
to dismiss based on lack of personal jurisdiction. In their replies to the jurisdictional
motions, APA and Sidley specifically advised the Ohio court that the action should be
dismissed so it could be refiled in D.C. (Forrest Aff. Ex. B).

In March 2017, after Plaintiffs had filed their lawsuit, APA and Sidley first alluded
vaguely in emails to arbitration. During the last week of March, Plaintiffs’ counsel asked
APA no fewer than three times for information about that assertion and requested copies
of the relevant agreements. Defendants did not respond. (Forrest Aff. Ex. B).

It was not until May 30, 2017, that APA first moved to compel arbitration. By then,
APA and Sidley had filed their jurisdictional motions and anti-SLAPP motions without

any assertion of a right to arbitration. Sidley never filed a motion for arbitration in Ohio



and represented to the Ohio Courts repeatedly that the D.C. courts were where Plaintiffs
should “litigate” their claims. (Forrest Aff. EX. B).

APA'’s actions after Plaintiffs gave notice of their intent to sue and in the Ohio litigation
constitute a further waiver of right to arbitration.

C. APA’s Filing of Anti-SLAPP Motions Is Inconsistent With Arbitration.

APA’s motions to dismiss the Complaint under D.C.’s Anti-SLAPP statute serve as an
independent basis for a finding of waiver. (APA filed an anti-SLAPP motion in Ohio and another
in D.C. on October 13, 2017, and it has stated its intention to file a supplemental motion.) The
D.C. Circuit has consistently held that the “active participation in a lawsuit” constitutes a waiver
of the right to arbitration. See, e.g., Nat'l Found. for Cancer Research, 821 F.2d at 775; Khan v.
Parsons Glob. Servs., Ltd., 521 F.3d 421, 424-25, 428 (D.C. Cir. 2008). “Thus, when a party ‘has
made a decision to take advantage of the judicial system,” it has waived its right to arbitrate.”
Kambala v. Checchi & Co. Consulting, Inc., No. 1:17-cv-00451, 2017 WL 4564731, at *1 (D.D.C.
May 4, 2017); Hossain v. JMU Props., L.L.C., 147 A.3d 816, 822 (D.C. 2016) (judge properly
decided whether there was a waiver and the judge properly relied on the D.C. Circuit standard).

In Khan, supra, the defendant moved to dismiss or, alternatively, for summary judgment
or to compel arbitration. The Court held that by making a motion “including or referring to ‘matters
outside the pleading,” that party has made a decision to take advantage of the judicial system and
should not be able thereafter to seek compelled arbitration.” Khan, 521 F.3d at 427. APA’s
“request” that the Court address the motion to compel before addressing the anti-SLAPP motion
(APA’s Arb. 1, n.1) does not serve to nullify its waiver. As was the case in Khan, once APA
presented this Court with simultaneous motions, it “invited the court to consider the merits of

[Plaintiffs’] claims and thereby waived its right to compel arbitration”:
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We hold that, irrespective of other indicators of involvement in litigation, filing a motion
for summary judgment based on matters outside of the pleadings is inconsistent with
preserving the right to compel arbitration....

Id. at 429.

The Khan court relied on the reasoning of its earlier decision in Nat'l Foundation, finding
that filing a summary judgment motion constituted an abandonment of the right to seek arbitration,
which should not be used as a strategy to manipulate the legal process. Nat'l Foundation, 821 F.2d
at 775-76. See also Winston & Strawn, L.L.P. v. Doley, 384 Fed.App’x. 1, 2 (D.C. Cir. 2010)
(12(b)(6) motion included materials outside the pleadings, waiving arbitration).

In the present case, the simultaneous filing of a motion to compel arbitration and what
amount to summary judgment motions under D.C.’s anti-SLAPP statute satisfies both aspects of
the Khan analysis. First, such a motion, as interpreted by the D.C. Circuit, “mandates the
production or proffer of evidence that supports the claim.” See Competitive Enter. Inst. v. Mann,
150 A.3d 1213, 1233 (D.C. 2016).* Thus, by definition, the motion involves consideration of
“matters outside the pleading.” Khan, 521 F.3d. at 427. Second, the motion requires the court to
consider the merits of the plaintiff’s claims under a standard which is identical to a summary
judgment motion. See Mann, 150 A.3d 1213.

The specific question of whether an anti-SLAPP motion constitutes a waiver of arbitration
was squarely addressed in a recent California case:

By pursuing his anti-SLAPP motion to strike in this court, Mr. Chahal acted inconsistently

with his right to arbitrate and substantially invoked the “litigation machinery.”. . . “a

courtroom may not be used as a convenient vestibule to the arbitration hall so as to allow
a party to create his own unique structure combining litigation and arbitration.”

4 In Mann, the Court held that once the defendant makes a prima facie showing the burden shifts
to the plaintiff and mandates the production of evidence that supports the claim. Mann, 150 A.3d
at 1233.
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Alonso v. Chahal, 2017 WL 3706556 (Cal. Super. 2017) (emphasis added) (citations omitted).

Although the D.C. Circuit has never required a finding of prejudice as a prerequisite for
finding that a right to arbitration has been waived, it has stated that prejudice may be a “relevant
consideration.” Hossain, 147 A.3d at 823. In this case, as a result of APA’s refusal to arbitrate,
Plaintiffs have spent substantial time, effort, and resources. In an attempt to ensure they are not
foreclosed from having their case heard somewhere after Defendants opposed jurisdiction in Ohio,
they have been forced to file suit in three venues. As the court held in Khan, being compelled to
bear the expense of proceedings constitutes prejudice. Khan, 521 F.3d. at 428.

I11.  PLAINTIFES’ CLAIMS ARE OUTSIDE THE SCOPE OF THE NARROW
ARBITRATION CLAUSE.

The arbitration clauses in the Behnke and Newman employment agreements provide in
relevant part:

[T]he parties agree that, in the event they are unable to resolve amicably any dispute that

may arise regarding their respective rights, duties or obligations under this Agreement, the

disputed issues shall be settled by . . . arbitration . . . .

APA’s attempt to argue that the arbitration clause at issue is “broad” is contrary to well-
settled case law. While APA chooses to focus on the phrase “any dispute,” that is not the language
that determines the breadth of the clause. What courts actually focus on is the descriptive phrase
which immediately precedes the word “agreement,” the most common phrases being “arising
under,” “arising out of,” and/or “relating to.” APA’s Motion to Compel Arbitration relies on “any
dispute” without giving effect to the remaining language. (APA Arb. 8-10).

The phrase “arising under”’—the phrase at issue here—is widely considered to characterize
the narrowest clauses, extending only to claims relating to the literal interpretation and

performance of the contract itself. See Granite Rock, 561 U.S. at 307. The “under this Agreement”

limiting language has been construed as narrowing the scope of an arbitration clause by at least
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eight of the 11 federal circuits that have directly addressed the issue.> Consequently, where an
arbitration clause employs the “arising under” language, as here, the question before a court is
solely whether the plaintiffs’ claims relate to the performance or interpretation of the agreement.
In making this determination, “courts . . . focus on whether adjudicating the claims would require
construction of the contract.” Armor All/STP Prods. Co. v. TSI Prods., Inc., 337 F. Supp. 3d 156,
170 (D. Conn. 2018). Moreover, where an “arbitration provision . . . is narrowly crafted, . . . the
presumption of arbitrability [is] inapposite.” Trap Rock Indus. v. Local 825, Int'l Union of
Operating Eng'rs, AFL-CIO, 982 F.2d 884, 888 n. 5 (3d Cir. 1992). Thus, if the claims in a
plaintiff’s complaint do not depend on the terms of the agreement, the claims are not arbitrable.
See, e.g., Carro Rivera v. Parade of Toys, Inc., 950 F.Supp. 449, 453 (D.P.R. 1996) (“arising
under” is “narrow”; “fraudulent inducement, bad faith, negligent misrepresentation and conversion

do not relate to the interpretation and performance of a contract and therefore do not “arise under

the agreement).®

® See, e.g., Louis Dreyfus Negoce S.A. v. Blystad Shipping & Trading, Inc., 252 F.3d 218, 226 (2d
Cir. 2001) (“arising under” limits arbitration to “a literal interpretation or performance of the
contract”); Great Am. Ins. Co. v. Hinkle Contr. Corp., 497 Fed.App’x. 348, 354 (4th Cir. 2001)
(describing as “narrow” clause which “only encompass claims “arising under’ a contract”); United
States ex rel. Paige v. BAE Sys. Tech., Solutions & Services, Inc., 566 Fed.App’x. 500, 504 (6th
Cir. 2014) (*The arbitration provision in the Employment Agreement is narrower than those in
cases addressing broadly-worded arbitration clauses because it explicitly limits the scope of the
clause to the disputes arising ‘under the terms of this agreement’ and does not include claims
‘related’ to the agreement or that arise out of the relationship between the parties.”); Sweet Dreams
Unlimited, Inc. v. Dial-A-Mattress Int’l, Ltd., 1 F.3d 639, 642 (7th Cir. 1993)(“arising under” is
distinguishable from and narrower than “arising out of”’); Cape Flattery Ltd. v. Titan Mar., L.L.C.,
647 F.3d 914, 924 (9th Cir. 2011) (“under an arbitration agreement covering disputes ‘arising
under’ the agreement, only those disputes ‘relating to the interpretation and performance of the
contract itself’ are arbitrable.”); Seaboard C.L.R. Co. v. Trailer Train Co., 690 F.2d 1343 (11th
Cir. 1982) (*arising hereunder” language does not extend to matters outside of the contract).

® See also CardioNet, Inc. v. Cigna Health Corp., 751 F.3d 165, 175 (3d Cir. 2014) (“The
resolution of these claims does not require construction of, or even reference to, any provision in
the Agreement.”); Benihana of Tokyo, L.L.C. v. Benihana Inc., 73 F.Supp.3d 238, 255 (S.D.N.Y.
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All the cases cited by APA in support of its argument are inapposite since they involve
clauses with language broader than the “arising under” language at issue here.” Indeed, many of
the cited cases involve clauses which encompass matters well beyond the contract, extending, for
example, to the parties’ entire working relationship. See, e.g., Pearce v. E.F. Hutton Grp., Inc.,
828 F.2d 826, 832 (D.C. Cir. 1987) (employee’s defamation claim was arbitrable, where clause
included “any controversy ... arising out of my employment”) (emphasis added).®

Here, in contrast, the clause at issue does not require arbitration with respect to all disputes
arising out of Plaintiffs employment, as might have been required if the clause’s language had so
specified. See, e.g., Pearce, 828 F.2d at 832. Rather, because the clause here is narrow and covers
only those disputes “aris[ing] under ... Agreement,” arbitration is limited to only those issues
which “require construction of the contract.” Armor, 337 F. Supp. 3d at 170. Plaintiffs’ defamation
claims do not require any reference to, let alone construction of, the terms of the employment
agreements. See Leadertex v. Morganton Dyeing & Finishing Corp., 67 F.3d 20, 28-29 (2d Cir.
1995) (defamation claim not covered even by “broad” arbitration clause because it was beyond the
parties’ reasonable expectations and not contemplated at contract execution).

There is no foundation for APA’s suggestion that the employment agreements must be

2014) (*The...falsity of ... boasts . . . has nothing to do with . . . the terms ...of the ... Agreement
....7); Brown v. T-Ink, L.L.C., No. 3190, 2007 WL 4302594, at *15 (Del. Ch. Dec. 4, 2007).

’See Nanosolutions, L.L.C. v. Prajza, 793 F.Supp.2d 46, 57 (D.D.C. 2011) (“any dispute . . . arising
out of or relating to this Agreement”); Carter v. Cathedral Ave. Coop., 566 A.2d 716, 718-19
(D.C. 1989) (“any dispute. . . in connection with or in relation to” and other broad language);
Dowley v. Dewey Ballentine, L.L.P., No. 05-cv-622, 2006 WL 1102768, at *8 (D.D.C. Apr. 26,
2006) (“arising out of this Agreement”); Parker v. K&L Gates, L.L.P., 76 A.3d 859, 867 (D.C.
2013) (“directly or indirectly concerning this Agreement . . . or the subject matter hereof”);
Stromberg Sheet Metal Works, Inc. v. Wash. Gas Energy Sys., Inc., 448 F.Supp.2d 64, 67 n.1
(D.D.C. 2006) (all disputes settled by arbitration).

8See also, Wolff, 503 F.Supp.2d at 281-83 (disputes during a specified time period); Hercules &
Co. v. Shama Rest. Corp., 613 A.2d 916 (D.C. 1992) (disputes arising out of the project).
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interpreted to determine whether Plaintiffs properly performed their duties and obligations under
those agreements. (APA Arb. at pp. 9-11) The employment agreements set forth generic duties
applicable to any at-will employee, not any specific obligations.® Indeed, the “duties” set forth in
the Behnke and Newman agreements are identical although their jobs were quite different: Behnke
was Director of the Office of Ethics; Newman was part of the APA Executive Management Group,
the Executive Director for the APA Practice Directorate, and the head of the separate 501(c)(6)
the APAPO. Nothing in these agreements requires “construction” by a court.

APA'’s repeated attempt to argue that Behnke’s complaint includes a claim for “wrongful
discharge” (APA Arb. at pp. 4, 9) is false: the 13-count complaint does not include any such claim.
It is a sign of the weakness in APA’s position that it would seize upon a single word in a 500 plus-
paragraph complaint in an attempt to force plainly irrelevant case law into its arguments. To be
clear, Plaintiffs do not claim nor do they seek damages for wrongful discharge from APA, as the
allegations and claims in the Complaint make clear.

Finally, APA omits D.C. Court of Appeals case law on point contradicting its core
assertion. In Byrd v. VOCA Corp., 962 A.2d 927, 940 (D.C. 2008), the Court interpreted a broader
clause (“any difference or dispute arising out of or under this Agreement”) narrowly to cover only
matters in dispute under the contract.

CONCLUSION

APA has failed to meet its burden to show that there is any valid agreement to arbitrate
Plaintiffs’ claims, that any obligation to arbitrate has not been waived if it did exist, or that
Plaintiffs’ defamation claims arise under the terms of the narrow arbitration clauses. The Court

should deny APA’s motion to compel arbitration.

%See Newman Aff. Ex. A and Behnke Aff. Ex. H. for “Duties” provisions.
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Dated: March 7, 2019

Respectfully submitted,

/s/ Bonny J. Forrest

Bonny J. Forrest, Esq. (pro hac vice)

555 Front Street, Suite 1403

San Diego, California 92101

(917) 687-0271

Attorney for Plaintiffs Banks, Dunivin, James and
Newman

bonforrest@aol.com

[s/ Louis J. Freeh

Louis J. Freeh, Esqg. (D.C. Bar No. 332924)
Freeh Sporkin & Sullivan, LLP

2550 M St NW, First Floor

Washington, DC 20037

(202) 390-5959

Attorney for Plaintiff Behnke
bescript@freehgroup.com

/s/ John B. Williams

John B. Williams, Esq. (D.C. Bar No. 257667)
Williams Lopatto PLLC

1200 New Hampshire Avenue, N.W. Suite 750
Washington, DC 20036

(202) 296-1665

Attorney for all Plaintiffs
jbwilliams@williamslopatto.com
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Exhibit A
SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division
STEPHEN BEHNKE, et. al.,
Plaintiffs, Case 2017 CA 005989 B
VS. Judge Hiram E. Puig-Lugo
DAVID HOFFMAN, et. al., :

Defendants

AFFIDAVIT OF RUSSELL NEWMAN IN SUPPORT OF PLAINTIFFS’
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ MOTION TO COMPEL

MANDATORY ARBITRATION
State of California )
) ss:
County of San Diego )

1. 1, Russell Newman, having been first duly cautioned and sworn, state the following
based upon personal knowledge:

2. 1 am a Plaintiff in the above-captioned lawsuit stemming from actions taken by the
Defendants related to an internal investigation and report commissioned by the American
Psychological Association (hereinafter “APA”) and conducted by Mr. David Hoffman of
the law firm Sidley Austin LLP regarding the Association’s policies on post-9/11
involvement of psychologists in detainee interrogations, the APA Ethics Code, and
related APA ethics pronouncements, including the Psychological Ethics in National
Security (hereinafter “PENS™) Task Force.

3. From August 12, 1993, to December 31, 2007, I was Executive Director for the APA
Practice Directorate, working on behalf of the nation’s practicing psychologists and the
patients they serve. In that role, 1 implemented legislative, legal, public education, and
marketplace strategies to support psychology practitioners and to increase access to
psychological services.

4. At the time of the investigation, I was employed by Alliant International University
and living in California. I voluntarily participated in the interview with Mr. Hoffman
without compensation while employed at Alliant.




5. APA’s Contested Motion to Compel Arbitration includes as Exhibit 1-B my amended
employment agreement dated January 1, 2003. This agreement contains a compensation
provision in 9§ 3 that was subsequently amended at least once, and a Personnel Action
Form was completed at the time. APA has not produced an amended employment
agreement that reflects this change.

6. In 2001, the APA created a legally separate companion organization known as the
APA Practice Organization (hereinafter “APAPQO”), a 501(c)(6) organization, the purpose
of which was to promote the mutual professional interests of psychologists. As a
501(c)(6) organization, the APAPQO had no limits on advocating, lobbying, and
electioneering consistent with the rules of the Internal Revenue Service (heretofore
“IRS”) in contrast to IRS limits placed on the APA, a 501(c)(3) tax-exempt organization.

7. Once the APAPO was established, I became the Executive Director of the APAPO
with 50% of my time devoted to overseeing its activities. I also continued as Executive
Director of the APA Practice Directorate for 50% of my time and was required to
complete two separate timecards each pay period, one for the APA and one for the
APAPO.

8. I continued this 50%-50% arrangement with the APA and the APAPO until my
departure in 2007, including the year (2005) during which I attended the PENS Task
Force meeting as an observer, the activities of which are addressed in the Hoffman
Report. Attached hereto as Exhibit 1 is a true and correct copy of the APAPO’s IRS Form
990 filed for 2005. That document references my employment arrangement with both the
APA and APAPO (p.12). Thus, half my time observing at the meeting would have been
on behalf of the APAPO.

9. I understand that Defendant APA is unable to produce a separate employment
agreement that specifies respective rights, duties and obligations regarding my work for
the APAPO." My purported employment agreement with APA provided as follows in q
6:

DUTIES. From and after the effective date hereof, Employee during the
continuance of Employee's employment by the Association shall: (i)
Faithfully and diligently do and perform such acts and duties and furnish
such services required or reasonably contemplated by the terms of this
Agreement; (ii) Devote the equivalent of full time to the business of the
Association and perform such activities as may be assigned by the Chief
Operating Officer/Deputy CEO, or as may be required, from time to time;

! At the February 8, 2019, hearing, Ms. Forrest raised the question of an “agreement [for
Dr. Newman] which is referenced in the APA tax returns with another entity.”
(Transcript, p. 5, lines 4-5) Later in response Ms. Wahl stated, “With regard to Dr.
Newman and this fictional, additional agreement, Ms. Forrest says that he was employed
by an affiliate, the APA Practice Organization, which was a 501(c)(6). It is, in fact,
separately incorporated.” (Transcript, p. 35, lines 6-10)




any outside consulting or employment undertaken by Employee must be
approved in writing in advance by APA's Chief Executive Officer; and (iii)
Refrain from engaging in any activity which is, or may be, contrary to the
welfare, interests, or benefits of the Association.

10. With this lawsuit, I am attempting to redress wrongs to my reputation and remedy the
damage done to my ability to earn a living resulting from false and defamatory statements
made about me and published by Defendants APA, Hoffman, and Sidley years after
expiration of my employment agreement, most notably that I “colluded with important
DoD officials to have APA issue loose, high-level ethical guidelines that did not
constrain DoD in any greater fashion than existing DoD interrogation guidelines.”
(Hoffman Report, p. 9)

11. I am not bringing this lawsuit to recover damages resulting from any APA breach or
violation of my employment agreement. In fact, the actions for which I am bringing this
lawsuit occurred more than seven years after 1 terminated my employment agreement
with APA.

12. When I signed my amended employment agreement with APA, dated December 18,
2003, for the term of employment continuing through the end of 2007, I did not intend,
contemplate, or even imagine that I was agreeing to arbitrate a dispute with the APA
occurring many years after the expiration of my contract or a dispute that does not
depend on the terms of the employment agreement. I had never heard of the law firm of
Sidley Austin LLP at that time, so I certainly did not contemplate arbitrating anything,
ever with them.

13. APA asserts in its Motion to Compel Arbitration (p. 13) that “at the heart of [my
defamation] claim™ is the statement in the Hoffman Report that I did not disclose a
conflict of interest—my marriage to Armmy Colonel Debra Dunivin, a military
psychologist—during my participation as an observer in the PENS Task Force meeting in
June 2005. To the contrary, the “heart of” my claim is that false and defamatory
statements were published and republished, starting in June 2015, alleging I colluded
with DoD officials and was intimately involved in a coordinated effort to align APA
actions with DoD preferences that would not constrain DoD from engaging in abusive or
enhanced interrogation tactics.

14. Timing of the Defendants’ defamatory statements aside, the Hoffman Report
statement that I did not disclose a purported conflict of interest is not supported by the
facts. As the Hoffman Report acknowledges, at the time I was requested to act as a non-
voting observer to the PENS Task Force meeting, disclosures to Chief Executive Officer
Norman Anderson, General Counsel Nathalie Gilfoyle, and members of the APA Board
made them aware of my marriage to Colonel Dunivin. (Hoffman Report, p. 14)

15. In fact, in October 2002, the marriage was reported in the Monitor, the official
publication of the APA which is sent to all members of the Association, with a captioned-
picture listing my and Colonel Dunivin’s positions, titles, and marital relationship.




Attached hereto as Exhibit 2 is a true and correct copy of the APA-published picture and
caption.

16. Additionally, in November 2004, approximately six months prior to my being asked
to be a PENS Task Force meeting observer, the APA General Counsel requested an
opmion from PricewaterhouseCoopers (hereinafter “PWC”) about whether the marriage
constituted a conflict of interest that would prevent Colonel Dunivin from serving on the
APA Finance Committee. The opinion concluded that the marriage itself did not create a
conflict, that potential conflicts could be dealt with on a case-by-case basis, and
disclosure would minimize the risks. A true and correct copy of a summary of that
opinion can be found published by the APA at http:/www.apa.org/independent-
review/binder-2.pdf . (pp. 1401-1404)

17. Consistent with the PWC guidance and in order to prevent any potential conflict
from actualizing, my role with the PENS Task Force was limited to that of an observer
(not a member) to the task force meeting, I had no vote, I limited my speaking in the
meeting to organizational, governance and process issues, and did not participate in the
PENS listserv or other task force member deliberations external to the meeting.

18. The Hoffman Report does note that the conflict of interest issue had been previously
raised concerning Colonel Dunivin’s potential service on the Finance Committee
(Hoffman Report, p. 219, fn 945) but it does not describe or discuss the document cited
above, buried in the Hoffman Report’s binders, that summarized the PWC opinion that
the marriage itself did not create a conflict.

19. The Report provides no APA policy that it alleges I violated; therefore, the duties
and responsibilities portion of my contract is irrelevant to any analysis of my defamation
claims against Sidley and APA.

20. 1 did discuss the APA financial conflict policy with Mr. Hoffman during my
interview which we agreed did not apply. He omits this from his Report.

21. None of these claims or issues requires reference to my employment agreement for
resolution.

I declare under penalty of perjury that the foregoing is true and correct.

o

Russell Newman

Sworn and subscribed to before a notary public in the State of California, this (17
day of March 2019.

ki F 00w

Notdry Public
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g Part 1] Revenue, Expenses, and Changes in Net Assets or Fund Balances
1 Contnbutions, gifts, grants, and similar amounts received
o a Direct public support . 1a 113,060.
© b Indirect public support _ 1b
() ¢ Government contributions (grants) 1¢
W d Total (add lines 1a through 1c) (cash $ 113,060. noncash$ ) 1d 113,060.
% 2 Program service revenue including government fees and contracts (from Part VII, line 93) 2 407,998.
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@) 4 Interest on savings and temporary cash investments 4 138,734.
@ 5 Dividends and interest from secunties R 5
6 a Grossrents 6a
b Less rental expenses 6b
¢ Net rental Income or (loss) {subtract hne 6b from line 6a) [i]]
o | 7  Otherinvestment income (descnbe B> ) 7
g 8 a Gross amount from sales of assets other {A) Secunties (8) Other
3 than inventory 8a
T b Less cost or other basis and sales expenses 8h
¢ Gain or (loss) (attach schedule) . . 8¢
d Net gain or (loss) (combine ine 8¢, columns (A) and (B)) 8d
9 Special events and activities (attach schedule) If any amount is from gaming, check here P> l:]
a Gross revenue (not including $ of contributions
reported on line 1a) 9a
b Less direct expenses other than fundraising expenses gb
Net income or (loss) from special events (subtract line 9b from Ilne 9a) 9c
10 a Gross sales of inventory, less returns and allowances 10a
b Less cost of goods sold 10b
t Gross profit or {loss) from sales of inventory (attach schedule) (subtract line 10b from line 10a) 10c
" Other revenue (from Part VIl ine 103) - 11
12 Total revenue {add lines 1d, 2, 3, 4,5, 6¢c, 7, 8d, 9c, 10c, and 11) RECEIVED . ll12 5,524,155.
w 13 Program services (from line 44, column (B)) . \(r‘ 13
§ 14 Management and general (from line 44, column (C)) 1?) X OCT 1 Gf 2096 Ql1a
g | 15  Fundraising (from line 44, column (DY) . v} 15
i | 16 Payments to affilates (attach schedule) - . g 16
17 Total expenses (add lings 16 and 44, column (A)) OGDEN! UT 17 4,985,696.
o 18 Excess or (deficit) for the year (subtract line 17 from lne 12) —_— 18 538,459.
=%| 19 Netassets or fund balances at beginning of year (from line 73, column (A)) 19 1,630,245.
zﬁ 20  Otherchanges in net assets or fund balances (attach explanation) 20 0.
21 Net assets or fund balances at end of year (combine lnes 18, 19, and 20) 21 2,168,704.
3533&%5 LHA  For Privacy Act and Paperwork Reduction Act Notice, see the separate instructions. Form 990 (2005) 9
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Form 990 (2005)

4

AMERICAN PSYCHOLOGICAL ASSOCIATION
) " PRACTICE ORGANIZATION

52-2262136  Page2

[ Part}} | Statement of

All organizations must complete column (A) Celumns (B), (C), and (D) are required for section 501(c)(3)
Functional Expenses and (4) organizations and section 4947(a)(1) nonexempt chantable trusts but optional for others

Do o e et et o e Waa @poan | @Mt | () g
22 Grants and allocations (attach schedule) STATEMENT 2
(cash 55541774-non¢zsh$ O-
It this amount includes foreign grants, check here P> D 22 554 ’ 774.
23 Specific assistance to individuals (attach
schedule) . 23
24 Benefits paid to or for members (attach
schedule) 24
25 Compensation of officers, directors, etc. 25 0.
26 Other salanes and wages 26
27 Pension plan contributions 27
28 Other employee benefits 28
29 Payroll taxes 29
30 Professional fundraising fees 30
31 Accounting fees N
32 Legalfees 32 11,935.
33 Supplies 33 2,529.
34 Telephone . 34 4,886.
35 Postage and shipping 35 83,722.
36 Occupancy . 36
37 Equipment rental and maintenance 37
38 Printing and publications 38 130,362.
39 Travel 39 22,564.
40 Conferences, conventions, and meetings 40
41 Interest 41
42 Depreciation, depletion, etc. (attach schedule) |42
43 Other expenses not covered above (itemize):
a 43a
b 43b
c 43c
d 43d
e 43e
1 43t
g SEE STATEMENT 1 43q 4,174,924.
44 Total functional expenses. Add lines 22
through 43. (Organizations completing
columns (B)-(D), carry these totals to lines
13-15) 44! 4,985,696,

Joint Costs. Check P |:| if you are following SOP 98-2.

Are any joint costs from a combined educational campaign and fundraising solicitatton reported in (B) Program services?

» [ 1ves XINo

If *Yes,” enter (i) the aggregate amount of these joint costs $ N/A , (i) the amount ailocated to Program services $ N/A ,
(iii) the amount allocated to Management and general $ N/A ,and (iv) the amount allocated to Fundraising $ N/A
Form 990 (2005)
523011
02-03-06
2
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AMERICAN PSYCHOLOGICAL ASSOCIATION

Form 990 (2005) ' " PRACTICE ORGANIZATION 52-2262136  Page3

t Part il | Statement of Program Service Accomplishments (See the instructions.)

Form 990 1s available for public inspection and, for some people, serves as the pnmary or sole source of information about a particular organization.
How the public percelves an organization in such cases may be determined by the information presented on its return. Therefore, please make sure the

return Is complete and accurate and fully descnbes, in Part |ll, the organization’s programs and accomplishments.

What Is the organization’s primary exempt purpose? P>

TO PROMOTE THE MUTUAL PROFESSIONAL INTERESTS OF PSYCHOLOGISTS.

All organizations must descnbe their exempt purpose achievements in a clear and concise manner. State the number of
clients served, publications issued, etc. Discuss achlevements that are not measurable. (Section 501(c)(3) and (4)
organizations and 4947(a)(1) nonexempt chantable trusts must also enter the amount of grants and allocations to others.)

Program Service
Expenses
(Required for 501(c)(3)
and (4) orgs , and
4947(a)(1) trusts, but
optional for others )

a STATEMENT 7

(Grants and allocations $ ) _If this amount includes foreign grants, check here P> D
b

(Grants and allocations $ ) _If this amount includes foreign grants, check here P> E]
C

(Grants and allocations $ ) _If this amount includes foreign grants, check here P> |:|
d

(Grants and allocations $ ) _If this amount includes foreign grants, check here P> D
e Other program services (attach schedule)

(Grants and allocations $ ) If this amount includes foreign grants, check here P> |:|
f Total of Program Service Expenses (should equal line 44, column (B), Program services) |

523021
02-03-08

3

Form 990 (2005)
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AMERICAN PSYCHOLOGICAL ASSOCIATION

Form 990 (2005) ' PRACTICE ORGANIZATION 52-2262136 Page4
[ Part IV [ Balance Sheets (See the instructions.)
Note: Where required, attached schedules and amounts within the descnption column (A) (B)
should be for end-of-year amounts only. Beginning of year End of year
45  Cash - non-interest-bearing 624,400.| 45 2,015,892,
46  Savings and temporary cash Investments 4,945,970.] 45 3,358,163.
47a Accountsreceivable . . 472 219,217.
b Less: allowance for doubtful accounts 47b 19,096.| a7 219,217.
48 a Pledges receivable 48a
b Less: allowance for doubtful accounts 48b 48¢c
49  Grants receivable 49
50 Recelvables from officers, dlrectors. trustees,
" and key employees 50
'g 51 a Other notes and loans receivable 51a
< b Less: allowance for doubtful accounts 51b 51¢c
52  Inventones for sale or use . 52
53  Prepaid expenses and deferred charges 29,215.| 53 20,218.
54  Investments - securnties > I:] Cost D FMV 54
55 2 Investments - land, buildings, and
equipment: basis . 55a
b Less: accumulated depreciation 55b 55¢
56  Investments - other . 56
57 a Land, bulldings, and equipment: basis 57a
b Less: accumulated depreciation 57b 57¢
58  Other assets (describe P SEE STATEMENT 3 ) 301,342.| 58 827,523.
59  Total assets (must equal line 74). Add lines 45 through 58 5,920,023.] sg 6,441,013.
60  Accounts payable and accrued expenses 388,261.] &0 323,394.
61  Grants payable 61
, |82 Deferred revenue 3,901,517.] 62 3,948,915.
2 |63 Loans from officers, directors, trustees, and key employees 63
‘S | 64 a Tax-exempt bond liabilities 64a
E b Mortgages and other notes payable 64b
65  Other labilities {describe P> } 65
66 Total liabilities. Add lines 60 through 65) 4,289,778.| 66 4,272,309,
Organizations that follow SFAS 117, check here P> - and complete lines
" 67 through 69 and lines 73 and 74.
8 |67 Unrestricted . 1,541,855.| 67 2,123,615.
& |68  Temporanly restncted . 88,390.] s8 45,089.
@ 69  Permanently restncted 69
E Organizations that do not follow SFAS 117, check here P> I:] and
L complete lines 70 through 74.
; 70  Capnal stock, trust pnncipal, or current funds . 70
§ 71 Paidn or capital surplus, or land, bullding, and eqUIpment fund "
:t‘ 72  Retained earnings, endowment, accumulated income, or other funds 72
S |73 Totalnet assets or fund balances {add lines 67 through 69 or lines 70 through 72,
column (A) must equal ine 19; column (8) must equal line 21) 1,630,245.] 13 2,168,704.
74  Total liabilities and net assets/fund balances. Add lines 66 and 73 5,920,023, 72 6,441,013.
Form 990 (2005)

523031
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AMERICAN PSYCHOLOGICAL

ASSOCIATION

Form 990 (2005) ' PRACTICE ORGANIZATION 52-2262136 Page5
[ Part IV-A| Reconciliation of Revenue per Audited Financial Statements With Revenue per Return (See the
instructions.)
a Total revenue, gains, and other support per audited financial statements al| 5,524,155.
b Amounts included on line a but not on Part |, line 12:
1 Net unrealized gains on Investments | . b1
2 Donated services and use of facilities b2
3 Recoveries of prior year grants b3
4 Other (specify): b4
Add lines b1 through b4 1] 0.
¢ Subtract ine b from line a . ¢| 5,524,155,
d Amounts Included on Part |, ine 12, but not on line a:
1 Investment expenses not included on Part |, line 6b a1 :
2 Other (specify): d2 |
Add lines d1 and d2 d 0.

e Total revenue (Part |, hne 12). Add lines ¢ and d » le| 5,524,155,
E Part lV«Bi Reconciliation of Expenses per Audited Financial Statements With Expenses per Return
a Total expenses and losses per audited financial statements al 4,985,696.
b Amounts included on line a but not on Part |, line 17:
1 Donated services and use of facllities b1
2 Pnor year adjustments reported on Part |, line 20 b2
3 Losses reported on Part |, line 20 b3
4 Other (specify): b4
Add lines b1 through b4 b 0.
¢ Subtract line b from line a c| 4,985,696.
d Amounts Included on Part i, line 17, but not on line a:
1 Investment expenses not Included on Part |, line 6b i1
2 Other (specify): a2
Add lines d1 and d2 d 0.

> 4,985,696.

e

e Total expenses (Part |, line 17). Add lines ¢ and d _ _
Part V-A] Current Officers, Directors, Trustees, and Key Employees (Lst each person who was an officer, director, trustee,

or key employee at any time dunng the year even If they were not compensated.) (See the instructions.)

(B) Title and average hours | (G) Compensation |{D)Contnbutions to|  (E) Expense
(A) Name and address perweek devotedto | (If'not paid, enter | STPioYes Benefit | account and
position -0-. compensation plans| 0ther allowances
SEE STATEMENT 5
_________________________________ 0.00 0. 0. 0.
|
_________________________________ |
Form 990 (2005)

523041 02-03-06
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AMERICAN PSYCHOLOGICAL ASSOCIATION

Form 990 (2005) ' PRACTICE ORGANIZATION 52-2262136 Page6
i Part V-A] Current Officers, Directors, Trustees, and Key Employees (continued) Yes| No
75 a Enter the total number of officers, directors, and trustees permitted to vote on organization business at board

meetings . L - [ 2 4

b Are any officers, directors, trustees, or key employees listed in Form 990, Part V-A, or highest compensated employees
listed In Schedule A, Part |, or highest compensated professional and other independent contractors listed in Schedule A,
Part II-A or 11-B, related to each other through family or business relationships? If "Yes," attach a statement that identifies
the individuals and explains the relationship(s) o B 75b X

¢ Do any officers, directors, trustees, or key employees listed in Form 980, Part V-A, or highest compensated employees
listed In Schedule A, Part |, or highest compensated professional and other Independent contractors listed In Schedule A,
Part II-A or 1I-B, recelve compensation from any other organizations, whether tax exempt or taxable, that are related to this
organization through common supervision or common control? ) 75¢ | X

Note. Related organizations include section 509(a)(3) supporting orgamzatlons

if "Yes," attach a statement that identifies the individuals, explains the relationship between this organization and the other organization(s), and
describes the compensation arrangements, including amounts paid to each individual by each related organization

d Does the organization have a wntten conflict of interest policy? 75d X
{ Part V-B] Former Officers, Directors, Trustees, and Key Employees That Received Compensation or Other
Benefits (If any former officer, director, trustee, or key employee received compensation or other benefits (descnbed below) during
the year, list that person below and enter the amount of compensation or other benefits in the appropnate column. See the instructions.)

(D) Contnbutions to (E) Expense
(A) Name and address (B) Loans and Advances | (C} Compensation | employesbenefit | q000,0t ang
NONE co‘::]a;:n:a?g:mns other allowances
{ Part VI | Other Information (See the instructions ) Yes| No
76  Did the organization engage In any activity not previously reported to the IRS? If “Yes," attach a detalled
description of each activity 76 X
77 Were any changes made In the organizing or govermning documents but not reported to the IRS? . X
If "Yes," attach a conformed copy of the changes.
78 a Did the organization have unrelated business gross income of $1,000 or more durng the year covered by this return? 78a X
b If "Yes,* has It filed a tax return on Form 990-T for this year? o _ N/A |78
79  Was there a liquidation, dissolution, termination, or substantial contractlon dunng the year? If "Yes," attach a statement 79 X
80 a Is the organization related (other than by association with a statewide or nationwide organization) through common
membership, goveming bodies, trustees, officers, etc., to any other exempt or nonexempt organization? 80a | X
b If *Yes," enter the name of the organizaton® AMERICAN PSYCHOLOGICAL ASSOC IATION
and check whether 1t Is - exempt or D nonexempt
81 a Enter direct or indirect political expenditures. (See line 81 instructions.) . . | 81a I 0.
b_Did the organization file Form 1120-POL for this year? . 81b X
523161/02-03-06 Form 990 (2005)
6
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AMERICAN PSYCHOLOGICAL ASSOCIATION

Form 990 (2005) ' ' PRACTICE ORGANIZATION 52-2262136  page7
{Part VI | Other Information (continued) Yes| No
82 a Did the organization receive donated services or the use of matenals, equipment, or facilities at no charge or at substantially
less than fair rental value? . 82a X
b If "Yes," you may indicate the value of these items here. Do not include this
amount as revenue In Part | or as an expense Iin Part Il
(See Instructions in Part H1.) . | 820 | N/A
83 a Did the organization comply with the public inspection requirements for returns and exemption applications? 83a | X
b Did the organization comply with the disclosure requirements relating to quid pro quo contnbutions? N/A 83b
84 a Did the organization solicit any contnibutions or gifts that were not tax deductible? 8da| X
b If "Yes," did the organization include with every solicttation an express statement that such contnbutlons or gifts were not
tax deductible? . 84b | X
85 5071(c)(4), (5), or (6) organizations. a Were substantially all dues nondeductlble by members? | . 85a X
b Did the organization make only in-house lobbying expenditures of $2,000 or less? i 85b X
If "Yes" was answered to either 85a or 85b, do not complete 85c through 85h below unless the organization received a
walver for proxy tax owed for the prior year.
¢ Dues, assessments, and similar amounts from members . . . 85¢ 4,864,363.
d Section 162(e) lobbying and political expenditures .. . |esd 465,643.
e Aggregate nondeductible amount of section 6033(e)(1)(A) dues notices . 85e 291 ’ 862.
f Taxable amount of lobbying and political expenditures (line 85d less 85¢€) L 85t 173,781.
g Does the organization elect to pay the section 6033(e) tax on the amount on line 85f? . 85q X
h If section 6033(e)(1)(A) dues notices were sent, does the organization agree to add the amount on line 85f
to Iits reasonable estimate of dues allocable to nondeductible lobbying and political expenditures for the
following tax year? . . . 8sh | X
86 501(c)(7) organizations. Enter: a Initiation fees and capital contnbutions mcluded on
line 12 86a N/A
b Gross recelpts, Included on Ilne 12, for public use of club facilities 86h N/A
87  501(c)(12) organizations. Enter: a Gross Income from members or shareholders 87a N/A
b Gross income from other sources. (Do not net amounts due or paid to other sources
against amounts due or received from them.) 87b N/A
88 At any time dunng the year, did the organization own a 50% or greater interest in a taxable corporation or partnership,
or an entity disregarded as separate from the organization under Regulations sections 301.7701-2 and 301.7701-3?
If *Yes," complete Part IX . 88 X
89 a 507(c)(3) organizations. Enter: Amount of tax Imposed on the organization during the year under:
section 4911 N/A , section 4912 > N/A , section 4955 B> N/A
b 501(c)(3) and 501(c)(4) organizations Did the organization engage In any section 4958 excess benefit
transaction dunng the year or did it become aware of an excess benefit transaction from a pnor year?
If "Yes," attach a statement explaining each transaction N/A 89b
t Enter: Amount of tax imposed on the organization managers or disqualified persons during the year under
sections 4912, 4955, and 4958 i > N/A
d¢ Enter: Amount of tax on line 89c, above, reimbursed by the organization | 4 N/ A
90 2 List the states with which a copy of this retumn 1s filed > NONE
b Number of employees employed in the pay pernod that includes March 12, 2005 | 90h I 0
91a Thebooksaremcareof » LILLIAN WHITE, C/O APA Telephoneno » 202-312-6494
Locatedat » 750 FIRST STREET, NE, WASHINGTON, DC ZP+4» 20002-4242
b At any time dunng the calendar year, did the organization have an interest in or a signature or other authorty
over a financial account in a foreign country (such as a bank account, secunties account, or other financial Yes| No
account)? . 81b X
If *Yes," enter the name of the foreign country | 4 N/A
See the Instructions for exceptions and filing requirements for Form TD F 90-22.1, Report of Foreign Bank
and Financial Accounts.
t At any time dunng the calendar year, did the organization maintain an office outside of the United States? 91¢c X
If "Yes," enter the name of the foreign country P> N/A
92  Section 4947(a)(1) nonexempt chantable trusts filing Form 990 in lieu of Form 1041- Check here > [:l
and enter the amount of tax-exempt Interest received or accrued during the tax year > | 92 I N/A
Form 990 (2005)
i
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. AMERICAN PSYCHOLOGICAL ASSOCIATION
Form 990 (2005) ' PRACTICE ORGANIZATION 522262136 Page8

tPart Vil | Analysis of Income-Producing Activities (See the instructions.)
Unrelated business income Excluded by section 512, 513, or 514

Note: Enter gross amounts unless otherwise (E)

A (C)

indicated. ( (B) (D) Rel

Business Amount E?fa'#' Amount fe ated or exempt
93 Program service revenue: code code unction Income

a CERTIFICATION REVENUE 276,439.
b SERVICE CONTRACT REVENUE 131,559.
c
d
e
f Medicare/Medicaid payments

g Fees and contracts from government agencles

94 Membership dues and assessments 4,864,363.

95 Interest on savings and temporary cash nvestments 14 138,734.
96 Dividends and interest from secunties
97 Net rental Income or (loss) from real estate.
a debt-financed property
b not debt-financed property
98 Net rental Income or (loss) from personal property
89 Other investment income
100 Gan or (loss) from sales of assets
other than inventory
101 Net income or (loss) from special events
102 Gross profit or (loss) from sales of inventory
103 Other revenue:

O oo oo

104 Subtotal (add columns (B), (D), and (E)) 0. 138,734. 5,272,361.

105 Total (add line 104, columns (B), (D), and (E)) . . [ 2 5,411,085,
Note: Line 105 plus line 1d, Part I, should equal the amount on line 12, Part |,

{ Part Vill| Relationship of Activities to the Accomplishment of Exempt Purposes (See the instructions.)

Line No. | Explain how each activity for which income 1s reported in column (E) of Part VIi contnibuted importantly to the accomplishment of the organization’s
v exempt purposes (other than by providing funds for such purposes)

SEE STATEMENT 4

i Part1IX | Information Regarding Taxable Subsidiaries and Disregarded Entities (See the instructions.)

(R) (B) () (D) (E:)
Name, address, and EIN of corporation, Percentage of Nature of activities Total Income End-of-year
partnership, or disregarded entity ownership interest assets
%
N/A %
%
%

{Part X | Information Regarding Transfers Associated with Personal Benefit Contracts (See the instuctions.)
(a) Did the organization, dunng the year, receive any funds, directly or indirectly, to pay premiums on a personal benefit contract? |:] Yes No
(b) Did the orgamization, duning the year, pay premiumns, directly or indirectly, on a personal benefit contract? l:] Yes No

Note: If "Yes" to (b), file Form 8870 and Form 4720 (see instructions)

Under penalties of penjury, | declare that | have examined this retum, including accompanying schedules and statements, and to the best of my knowledge and belief, it 1s true,
Please correct, and complete. Declaration of greparer (other than pificer) 1s based on all information of which preparer has any knowledge.

Sign (A, aalV. | 9/29/0¢ } cirnmues L-macsky VP4l
Here Signature of officer O Date Type or pnnt name and title

. Preparer's Date Ch'?f:k if Preparer's SSN or PTIN
:ra'd L } QACP 4 gfmloyed > [ ]

CPATET'S Fimn's rame (o 12z ACCOUNTING, TAX & ADVISORY SERVICES|gy b

Use Only | o empive. | 7475 WISCONSIN AVENUE SUITE 700
2383, |Zpea -V BETHESDA, MARYLAND 20814-3417 Phoneno > (301) 951-3636
Form 990 (2005)
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AMERICAN PSYCHOLOGICAL ASSOCIATION PRACT

52-2262136

FORM 990 OTHER EXPENSES STATEMENT 1
() (B) (C) (D)
PROGRAM MANAGEMENT
DESCRIPTION TOTAL SERVICES AND GENERAL FUNDRAISING
CONTRACTED SERVICES 1,357,703.
PAYROLIL ACCRUAL 15,908.
INSURANCE 36,388.
CONTRACTUAL FIRMS 1,027,498.
CONSULTING 181,422.
AGENCY TEMPORARY 12,945.
BOARD AND COMMITTEES
EXPENSE 60,710.
MISCELLANEOUS 33,589.
DELIVERY/MESSENGER
SERVICE 7,946.
SPECIAL PROJECTS 380,139.
OVERHEAD RECOVERY 1,060,676.
TOTAL TO FM 990, LN 43 4,174,924.
FORM 990 CASH GRANTS AND ALLOCATIONS STATEMENT 2
DONEE'’S
CLASSIFICATION DONEE’S NAME DONEE’S ADDRESS RELATIONSHIP AMOUNT
SEE STATEMENT SEE STATEMENT 2 NONE
2 ATTACHED ATTACHED 554,774.
TOTAL INCLUDED ON FORM 990, PART II, LINE 22 554,774.

FORM 990 OTHER ASSETS STATEMENT 3
DESCRIPTION AMOUNT

DUE FROM AMERICAN PSYCHOLOGICAL ASSOCIATION 814, 359.
DUE FROM APA TO EDUCATION ADVOCACY TRUST 13,164.
TOTAL TO FORM 990, PART IV, LINE 58, COLUMN B 827,523.

11

STATEMENT(S) 1, 2, 3

14280925 755454 13654 2005.06000 AMERICAN PSYCHOLOGICAL ASSO 13654 1




AMéRICAN PSYCHOLOGICAL ASSOCIATION PRACT 52-2262136

FORM 990 PART VIII - RELATIONSHIP OF ACTIVITIES TO STATEMENT 4
ACCOMPLISHMENT OF EXEMPT PURPOSES

LINE EXPLANATION OF RELATIONSHIP OF ACTIVITIES

93A PRACTICE ASSESSMENTS AND CERTIFICATION REVENUES ARE USED

94 TO PROMOTE THE PROFESSION OF INDEPENDENT PRACTITIONERS

93B SERVICE CONTRACT REVENUE IS USED TO EVALUATE A THERAPY DEVICE AND TO
IDENTIFY AND VERIFY CREDENTIALS OF LICENSED PSYCHOLOGISTS TO AID THOSE
IN THE GULF COAST REGION

12 STATEMENT(S) 4
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2005 CAPP GRANTS

Name Address Total Description
Alabama Psychological Association P O Box 97, Montgomery, AL 36101-0097 15,500 Organizational Development
Alaska Psychological Association P O Box 241292, Anchorage, AK 99524-1292 14,800 Organzational Development
Arkansas Psychological Association 1123 S University, Ste 235, Little Rock, AR 72204-1618 18,500 Legustative Grant/Special Projects
Calforma Psychological Association 3835 N Freeway Boulevard, Suite 240, Sacramento, CA 95834-1955 40,000 Emergency Grant
Colorado Psychological Association 6000 E Evans Avenue #3-205, Denver, CO 80222-5423 10.000 Special Projects/Organizational Dev
Council Provincial Assoc of Psychologists 343 Waverly Street, Winnipeg, Canada MB R3M 3K5 20,000 Organizational Development
DC Psychological Association 750 First Street, NE, Suite 7306, Washington, DC 20002-4241 10,000 Special Projects/Organizational Dev
Delaware Psychological Assoctation P.O. Box 718, Claymont, DE 19703-0718 8.000 Organizational Development
Florida Psychological Association 408 Office Plaza Drive, Tallahassee, FL 32301-2757 2,500 Special Projects
Georgia Psychological Association 1750 Century Crircle, Ste 10, Atlanta, GA 30345-3032 7,000 Organizational Development
Georgia Psychological Association 1750 Century Circle, Ste 10, Atlanta, GA 30345-3032 (25.000) Refund of Pnor Year Grant
Hawaii Psychological Assoctation 1188 Bishop St, #912, Honolulu, HI 96813-3304 40,000 Special Projects/Organizational Dev
ldaho Psychological Association P O. Box 352, Boise, ID 83701-0352 11,000 Organizational Development
Kansas Psychological Association 1508 SW Topeka Blvd, Ste 203, Topeka, KS 66612-1887 10,000 Organizational Development
Kentucky Psychological Association 120 Sears Avenue, Suite 202, Loussville, KY 40207-5072 7.500 Special Projects
Loutsiana Psychological Association 1003 Leycester Drive, Baton Rouge, LA 70802 71,000 Legsslative/Emergency Grants
Maine Psychological Association 69 Sewall Street, Augusta, ME 04332 16,695 Special Projects/Organizational Dev
Massachusetts Psychological Association 195 Worcester Street, Suite 303, Wellesley, MA 02481-5568 4,000 Organizational Development
Michigan Psychological Association 2105 University Park Drive, Suite C-1, Okemos, Ml 48864-4071 2,500 Special Projects
Mississippi Psychological Association P O Box 16826, Jackson, MS 39236-6826 14,400 Organizational Development
Missoun Psychological Association 3340 American Avenue, Jefferson City, MO 65109-1079 10,000 Organizational Development
Montana Psychological Association P O. Box 50247, Bilings, MT 59105-0247 13,500 Organizational Development
Nebraska Psychological Association 1044 H Street, Lincoln, NE 68508-3169 10,000 Legislative Grant
Nevada State Psychological Association 75 Hunt Valley Trall, Henderson, NV 89052-6673 8,735 Organizational Development
New Mexico Psychological Association 2501 San Pedro NE, Ste 110, Alouquerque, NM 87110-4197 42,244 Organizational Development
North Dakota Psychological Association 419 E. Brandon Dr, Bismarck, ND 58503-0410 13,000 Organizational Development
Pennsylvania Psychological Association 416 Forster Street, Hamisburg, PA 17102-1714 13,000 Legislative Grant
Puerto Rico Psychological Association Oficina Genral de Correos, Apartado 363435, San Juan, PR 00936-3435 5,000 Special Projects
Rhode Island Psychological Association 1643 Warwick Avenue, PMB 103, Warwick, RI 02889-1525 9.000 Organizational Development
South Carolina Psychological Association P.O. Box 1417, Fort Mill, SC 29716-1417 12,750 Organizational Development
South Dakota Psychological Association P O. Box 460, Stoux Falls, SD 57101-0460 11,750 Organizational Development
Tennessee Psychological Association P.O Box 281296, Memphis, TN 38168-1296 55,000 Legsslative Grant
Texas Psychological Association 1005 Congress Avenue, Suite 410, Austin, TX 78701-2491 7.500 Emergency Grant
Utah Psychological Association 275 East South Temple, #112, Salt Lake City, UT 84111-1245 12,000 Organizational Development/Special Projects
Vermont Psychological Association 100 State St, Ste 330, Montpelier, VT 05602-2847 14,900 Organizational Development/Special Projects
West VA Psychological Association P.O Box 58058, Charleston, WV 25358-0058 14,000 Organizational Development
Wyoming Psychological Association P O Box 1191, Laramie, WY 82073-1191 4,000 Organizational Development

TOTAL 554,774

Statement 2
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APA PRACTICE ORGANIZATION EIN: 52-2262136

2005 List of Officers, Directors, and Trustees and Key Employees

Ronald F. Levant, Ed.D., President, < 1 hr/wk

Gerald P. Koocher, Ph.D., President-Elect, < 1 hr/wk

Ruth Ullmann Paige, Ph.D., Recording Secretary, < 1 hr/wk

Carol D. Goodheart, Ed.D., Treasurer, < 1 hr/wk

Norman B. Anderson, Ph.D., CEO/Executive Vice President, < 1 hr/wk
L. Michael Honaker, Ph.D., Chief Operating Officer, < 1 hr/wk
Charles L. McKay, Chief Financial Officer, < 1 hr/wk

NN =

All officers or directors may be reached at the following address:

750 First Street, NE
Washington, DC 20002

CAPP Governance Members

The 2005 Committee for the Advancement of Professional Practice {CAPP} is responsible for
the governance activity of the APAPO:

Katherine C. Nordal, Ph.D.
Rosalind S. Dorlen, Psy.D.
Elaine Orabona Mantell, Ph.D.
Stanley Moldawsky, Ph.D.
Laura H. Barbanel, Ed.D.
Michael O. Ranney, MPA

Bill Safarjan, Ph.D.

J. Paul Burney, Ph.D.

. Glenn A. Ally, Ph.D.

10. Josephine D. Johnson, Ph.D.
11. Nanci C. Klein, Ph. D.

12. Carol D. Goodheart, Ed.D., ex officio

WO NOO A WN

Key Employee:

Russell S. Newman, Ph.D., Executive Director, 18 hrs/wk

Dr. Newman's time is divided between the American
Psychological Association (APA) and the American
Psychological Association Practice Organization (APAPO}.
The full compensation is paid and reported by APA.
APAPO reimburses APA for the portion of time spent by

Dr. Newman on APAPO activities.

Statement 5
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AMERICAN PSYCHOLOGICAL ASSOCIATION PRACTICE ORGANIZATION
EIN # 52-2262134

COMPENSATION FROM RELATED ENTITIES

For Period Ending December 31, 2005

Aggregate
Compensation **

Aggregate
Hours
Name & Address * Title & Office per Week
Norman B Anderson, PhD EVP/CEO 38
L Michael Honaker, PhD Deputy CEQ/COO 38
Charles L McKay CFOQ/VP 38
Russelt S Newman, PhD Executive Director, Practice 38

* Address of all employees

c/o American Psychological Association
750 First Street, NE

Washington, DC 20002-4242

** Compensation from related entity

0 0 0 R

326,500
235,664
234,101
260.884

Contribution
to Employee
Benefit
Pian

25,109
29.473
29,473
25,109

& 0 B A

Statement 4

Expense
Account
& Other

Allowances

)
$
)
)

9,405
3.462
6,825
1,200



APA PRACTICE ORGANIZATION
2005 PROGRAM SERVICE ACTIVITY

GOVERNMENT RELATIONS FEDERAL ADVOCACY

This program is responsible for the protection and advancement of psychologist's interests in
the federal legislative and regulatory arena. This task is met through a set of advocacy
activities focusing on Members of Congress and Administration on issues including Medicare,
CHAMPUS,